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FOREWORD 

This book b the result of a course taken several years ago with 
President Angell at the University of Michigan and of my 
teaching in the George Washington University. The purpose is 
to give the historical setting and the chief provisions of fifteen 
of the leading American treaties. 

C £. xl. 
Takoma Park, D. C. 

September 27, 1921. 
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CHAPTER I 
THE TKBATIES WITH FRANCE, 1778 



"Mca SR very ^it to nm into eiUemcs. Hklied of EnsUnd m&y cany 
eucM of caafideoa in France, e^ectally when motives of 
tlmnra IbIo Ibe Bofe. Men of uiis dcscriptioa would be 
Vfote Fnnce cuwbk of acliog m unRcncrmis a pari. I am 

_, ^.jidtoattCTtain tbenKOtfavoi^le sentiments of oui new ally 

•od to cbcmh tbcm in oihns to a reasonable degitc. But it b a maxim 
fa uirtw l M) Uie onivenaj experience of numkind that no nation is to be . 
liMlul tunbcT Uian it is bound by its own intciest; and no prudent itate*- 
■M or polttJdan ivill venture to depart from it"— Gbobcb Wasbimgton. 

Could Ihe Americans have achieved thdr indepeiideDce 
angtc-handcd? Fortunately. Great Britain had aroused the 
jealousy tad the o[>iMisition of the three great powers of western 
Eorapc: Fmace, Spain, and the Netherlands. France came to 
the aid (tf the Americans directly and the other two indirectly. 
AU three assisted, bowever, not so much because of sympathy 
for tbe rdids in the Englidi colonies as because of their imited 
haticd of Fugland 

Tite English had long been winning competitors with the 
Dnlch far the Baltic and the East India trade. In 1651 the 
Britiih na>-igation act declared that foreign vessels could bring 
to Eni^nd cHily such goods as were produced in their own 
oounliy. The enforcement of this act caused two wars with the 
Dutch resulting in victory for the EngUsh. The Dutch had to 
ghrc up their promisiog colony of New Amsterdam and their 
meniiant marine had to asstmie a definitely second rank. 
During the Sn'oi Yeara' War England hod extended the con- 
tmband list greatly and had refused to recognize the prindpie 
that free shipft make free goods as provided in the treaty of 
Deeeniber t, 1674. 

. had repeatally bumbled the proud position of 
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Spain ajid liad made indentations upon the Spanish colonial 
domain, for example Florida in 1763. The rock of Gibraltar 
had passed to England, and it was more than an emblem of 
Spain's waning sea power. Then too, Spain had an ambition 
to acquire Portugal, which Great Britain had often defended. 
Indeed, the British loaned money to Portugal as freely as they 
drank the Portuguese wines. 

By the peace of Paris, 1763, Great Britain took from France 
virtually all of her possessions in India, all of Canada except two 
small islands near Newfoundland on which the French fisher- 
men could dn.' their codfish, and all of ihe French rights to the 
eastern half of the Missisappi Valley. The two contracting 
parties, France and Great Britain, bound themselves solemnly 
"to give no succor or protection, directly or indirectly," to the 
enemies and assailants of the other. And yet the French nego- 
tiator of the treatj', the Due dc Choiscul, when he heard of the 
Stamp Act Congress, sent the Baron de Kalh to America on a 
secret misaon to inquire into the political tendencies and the 
fighting power of the colonies. As a result de Kalb became better 
acquainted with American militaiy resources than any other 
general in the Revolution except George Washington. 

Shortly before the American Revolution broke out M. de 
Vei^gennes succeeded the Due de Choiseul in the manugrmenl of 
French foreign affairs. A decade had failed to make his con- 
victions any more pliable than those of his predecessor. "The 
hiinuliattng peace of 1763," said Vcrgcnnes, "was bought at the 
price of our posaes.'uons, of our commerce, and of our credit in 
the Indies; at the price of Canada, Louisiana, Isle Royale, 
Acadia, and Senegal." ' At the end of the year, i77S,hereporled 
to Louis XVI. that England was "an enemy at once grasping, 
ambitious, unjust, and i^crfidious;" that the Americans were 
at open war with their mother country; that if the English were 
foolfadi cnougii to destny their power by their own force, to 
olttust their fiiian <nt , and to engulf themselves in a civil war, 
wby should Fnnce interrupt them? At the dose of his report 
be drew three conclusions, "t. As the power of England 
> Doaiol, ParUtipalian it la Frvtu, I.: >. 
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oun will proportionately incrcasr: a. As ber com- 
iinpoverished and irreparably lost, so much may 
be counted as our gain; j. It is highly probable that coming 
weats wOl enable us to recover a part of the possessions which 
the English took from us in America, as the Ashing grounds, 
the Gulf of St. Lawrence, Isle Royalc, etc., not to mention 
Canada."' 

These quotations reveaJ the two great motives of France in 
Bsitsting the Americans against their mother country. One, 
Rvmge not only for the humiliating Treaty of Paris but for ihe 
inoie than a centuiy of losing ri\'alry for colonial domain and sea 
power. France may even havx overvalued the importance of 
Amokt's cootrifautions of timber, hemp, tar, and sailors for the 
£a|)iifa navy. Two, France had before her the task of re^tab- 
Bdiiiig the diplomatic leadership of the House of Bourbon in 
EiDDpean aSaiis, a leadership which had been on ihe wane 
iipoe Ihe da)-s of M«zarin and Richelieu and Louis XIV, The 
Due de Choiseul's greatest contribution had been to arrange the 
Family Compact between France and Spain tn 1761 by which 
the two branches of the Bourbon family joined in an offensive 
and defensive alliance. It became Vergennes' task to assist the 
Americans in throwing ofi British dominion and thus slart the 
break up of the British Empire. Neither he nor any of his con- 
toDporaries could foresee that American independence would 
DWM) a itiona in British colonial administration. Nor could he 
bdrve, although his astute colleague, Turgot, pointed out to 
him, that French intervention in .\nierica would bring on vmr 
with England, consequent ruin to France financially, and thus 
become the precursor of sodal upheavals wtlhin the French 
«Ute itxtf . 

In dw snmmcr of 1775 Vcrgeimes aent Bonvouloir as his 
MCfvt agent to America. Bonvouloir rcixirled December 28, 
1775, that in tpite of the rigorous winter the Americans had 
aaade good preparations lor the campaipi in the spring. They 
bw) Mtnd Kvcnl Britiafa vessels laden with food and supplies. 
Tbey lad taken Monlntl and laid siege to Quebec They were 
Dooial, FartidttliMt it U Pnna, I.: 144. 



4 LEADING AMERICAN TREATIES 

well intrenched around Boston and they had even a small navy. 
They were well commanded and their spirit was excellent. But 
they lacked three things, a navy, provisions, and money. He 
advised that France extend to the insurgents secret aid in mili- 
tary stores and money, without seeking any return beyond the 
political object of the moment. Franklin had asked if it would 
be prudent to send a plenipotentiary to Paris. Bonvouloir had 
replied that this would be precipitous, even hazardous, for 
France could render greater service by furnishing secret aid and 
by dexterously tranquili^ng any apprehensions of the British 
ministry.' 

In Paris the American cause had found an able advocate 
in the eccentric and brilliant Caron de Beaumarchais. In rapid 
succession he had been a watchmaker, an inventor, and a music 
master to the daughters of Louis XV. He had acquired consider- 
able property through marriage; and he possessed some literary 
and dramatic genius, as his Barber of Smile and The Marriage 
of Figaro testify, in pleading the American cause as a means of 
breaking up the BriUsh Empire and of enhancing the importance 
of France he fascinated Louis XVI, and he impressed the cool 
and expert Vergennes. 

Vergennes let Beaumarchais understand that the principles 
of neutrahty would not permit France to give direct aid to 
the Americans. Thereupon, Beaumarchais organized the ficti- 
tious business concern of Roderique Hortalez and Company; 
and through it Vergennes soon loaned the Americans a million 
llvres and he induced Spain to lend through the same channel 
another million, Hortalez and Company became surprisingly 
active, so much so that at one time as many as fourteen ships 
carried cargoes of arms, munitions, and supplies to tlie Ameri- 
cans. The British admiralty soon divined the real character 
of these vessels and by their vigilance made it hazardous for 
them to leave port. The importance of Beaumarduus' service 
to the American cause in furnishing the channel for these sup- 
plies and in bringing about the active cooperation of the French 
government can hardly be overestimated. In his latter and 
'Doniol,I.:a67,jS7, 
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nllier bitter days, he (ully realized the value of these unrecom- 
penacd ser\-icc». Said he in a letter: "And nevertheless, of all 
Frenchmen, whoever they may be, I am the one who has done 
ffloBt for the liberty of America, the b^etter of our own; for I 
was the only person who daml to form the plan and commence 
its execution, in spite of England, Spain, and even of France," ' 

Seveial months before the Declaration of Independence, No- 
vember jg, 1775, the Second Continental Congress appointed a 
"Secret Conunittee on Foreign Correspondence." Only by 
March a. 1776, did this committee commission Silas Dcanc to go 
to FnUKe. Deane was the son of a Connecticut blacksmith and 
• graduate of Yale College: he had taught school, practiced law, 
and had mairied a widow with six children and a thriving store. 
He had served in numerous public capacities, notably as a mem- 
ber of the Ccnnmillee of Correspondence of his colony and as a 
ddegatc to the First and Second Continental Congresses. He 
was a man of courtly appearance and good manners. He knew 
liiUe yrench, for Bcaumarchais afterwards commented: "He 
mial be ihe most silent man in France, for I defy him to say six 
ooaaKnltve words in French." Soldiers of fortune did take 
advantage of his lack of experience in judg:ing Europeans and 
tfaos (ofced tbem5cl\-es with commissions in hand, ranging from 
BeBtmaots to nujor-gcnerals, upon General Washington, whose 
patknce was sorely tried in rendering their presence of as small 
evD as poaiible. But Deane was instrumental in securing the 
ivnccs ot Koaduuko and Pulaski, the Polish heroes; of Baron 
von Sletdten, Frederick's veteran, of Baron de Kalb, trained 
ondcr Ma"*!"! Saxe and at one time Choiseul's secret agent in 
ABBcrica; and of (he Marquis de Lafayette, destined to be 
Rnonbend the mo&t ^tpreciatively of all. 

In France, Deane assumed, at hrst, the name of Hmothy 
Jooea. But the British secret ser\>ice soon discovered his identity 
and the British ambassador demanded his expulsion, a request 
whidi Vergcnncs failed to heed. Through the enthusiastic assist- 
ance cf Bcaumarchais he was soon able to send dothin^or twenty 
i men, thirty thousand muskets, and large quootitiet 
' txHnenic, Btaamankaii d ion Umpj: 4)7. 
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of cannon, gunp>owder, shot, and shells.' Even gold to pay the 
soldiers did he send. Bui the open and public assistance of the 
French government he could not secure, although he described 
in the most roseate colors, as he had been instructed,^ the 
brilliant prospects of American trade. 

The Continental Congress concluded, therefore, to replace 
Deane as sole commissioner by a group of i^nts, who were to 
act as the representatives of an independent United States, 
and as such these agents were to seek recognition for their 
country as a member of tlie society of nations and to negotiate 
a treaty of commerce. In September, 1776, Benjamin Franklin, 
Thomas Jefferson, and Silas Deane were appointed. Jeffcraon 
declined to serve because of domestic reasons, so Arthur Lee, 
then in London, was substituted, much to the later discomfort 
of Franklin and to the ruin of Deane and considerably so of 
Beaumarcbais. 

Franklin had passed bis seventieth year and was both wise 
and famous. His Poor Richard's Almanac had run throu^ 
several editions in French. His investigations in the field of 
natural philosophy had long before won for him a member- 
ship in the French Academy. And his inventions, from which he 
derived no financial benefit, made his name known in every 
dvilized community throughout the world. Moreover, Franklin 
w»s no novice in playing the diplomatic game, for he had spent 
uxteen years in England as the agent not only of Pennsylvania, 
but of \ew Jersey, Georgia, and Massachusetts. During that 
time he had learned to know the leading Englishmen both in 
and out of official life as well as the diplomats accredited to the 
court of Si. James. Before he left on his mission to France, 
Franklin ptacnl his entire earnings in the form of a liberty loan, 
about £3,000, at the disposal of the Continental Congress, 
knowing fully that if his cause failed his savings could never be 
vcoovercQ. 

Arthur Lee belonged to the famous Virginia family. He 
was the youngest brother of Richard Henry Lee, a leader in 
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In December of 1776, Franklin landed at Nantes. Lord 
Rockinghani declared that his arrival more than counterbal- 
anced the British viclon' on Long Island and the capture of 
New York City. Lord Stormont, the British ambassador in 
Paris, wrote to Vergennes that he would leave if the "chief of 
the American rebels" should be permitted to come to the city. 
Vergennes replied that he had sent word by a courier to Frank- 
lin not to come; but that if the message should miscarry and 
Franklin should come to Paris, it would be a violation of the 
principles of hospitality to expel him. The message did mis- 
carry. Franklin came to Paris. And the French government 
assigned to him the commodious house and the garden o( M. 
Ray de Chaumont in Passy, then a half mile from Paris. There 
he lived, thou^ his colleagues knew it not, rent free.' He was 
probably the only American diplomatic representative ever sent 
to Europe who did not have to hunt his own quarters and pay 
for them. 

In a few days Franklin and his two colleagues were granted 
a private audience wth Vergennes; a private audience because 
France was not yet ready lo recognize American independence. 
They laid before Vergennes their letter of credence, the draft of 
a prqiosed treaty of commerce, and a request for eight war 
vessels to convoy the well laden ships of Horlalez and Company.' 

Vergennes replied that he could not furnish the convoy, for 
such action would mean that France openly espoused the cause 
of the Americans and would imdoubtedly mean war with Great 
Britain. So Hortalez and Company was left to be slowly 
strangled by the British navy. But Vergennes did offer a secret 
tooQ to be repaid without interest; this offer Franklin gladly 
accepted. The draft of the treaty of commerce Vergennes 
promised to take under advisement.' There was small hope of 
Mgotiating the trtaty quickly, for such negotiation implied 
the recognition of the independence of the United States. Fur- 
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thcnnore, the only advantage the Americans offered to France 
in thia draft was free trade with their country which lay beyond 
three thousand miles of ocean with the greatest maritime power 
for an enemy. The military situation warranted only daric 
fovtbodings. The British had taken New York City; they 
were going to take Philadelphia; and the plans were well laid 
for Buigoyne to start south from Canada by way of Lake 
Champlain and tJie Hudson, thus cutting off New England, and 
"FVing ready to crush the Americans by piecemeal. 

In a very real sense, Franklin made his house in Passy one of 
tbe ccnlers of the American Revolution. The tales of the British 
uatMisBdor that the Americans were in the severest straits and 
about to yield, Franklin dubbed facetiously as "Stormoals," 
whidi became in French society a polite word for a lie. And 
iriKn tbe British took Philadelphia, Franklin asserted with 
confidence that Philadelphia had taken General Howe. Frank- 
Sn was the embodiment of the .\mcTican cause. Ho alone could 
Kcurt favorable action from statesmen. Although the matters 
at finance and supphes had been assigned to Deane, it was with 
Franklin that the financiers wanted to negotiate the loans, 
irfiidi from France alone mounted up to twenty-six million 
bino. Later, when France had joined in the war, Frankhn 
JMiinl tbe letters of marque and reprisal to privatecrsmen. He 
ttv to it that tbe prizes could be sold in the ports of France and 
Spam. It was in Paris rather than in America that the vaUdity 
nt the captures was passed uporu Noteworthy it b that through- 
oat. Franktin had no staff of clerks at his command, no devoted 
sobordinales to collect information, and no one to take charge 
of the mass of trifling but necessary correspondence. Nine- 
tcnths of the correspondence addressed to the American com- 
n went to Franklin, nj his colleagues admitted. He 
had DO one to lave his energy or hii time from the unpudaicc of 
of fortune or of ^lam philosophers. His only assistant 
WIS hti elder grandson who could "write from dictation and 
copy tetters in good round hand. " 
SodaOy FtmnUtn captured Paris. Entertainments and recep- 
DM mn OKuidered complete only when he graced them with 
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bis presence. From every jeweler's counter the image of Bu 
face shone out from snuff boxes, rings, bracelets, and M'atches. 
He grew weary of sitting for portraits, busts, and medals. The 
guiding principle of his conduct was simple. "It is my inten- 
tion while I stay here, to procure what advantages I can for 
our country by endeavoring to please the court. " 

Four months elapsed after Franklin's departure from Philadel- 
phia before he received any despatches from Congress. In 
April, 1777, supplementary instructions arrived, dated Decem- 
ber 30, 1776. Congress had become convinced that in order to 
obtain French aid more than mere freedom of trade must be 
conceded. The American commissioners were therefore empow- 
ered to offer, first, that if Newfoundland and Nova Scotia were 
captured France should have one-half of Newfoundland and an 
equal share in the fisheries. Secondly, they were empowered lo 
oiler provisions to the value of $2,000,000 and six frigates of 
twenty-four guns each to cofiperate with French forces against 
the British West lodics; and all the islands Ibua captured wtre 
to belong wholly to France. Thirdly, His Most Christian 
Majesty and the United Stales could agree " to render any oxba 
as^tance which may be in their power, as bectMnes good allies. " ' 
Oeaily, the United States, in the danger of failing to make good 
its independence, had overcome its fear of a compromi^g 
alliance. Clearly, too, these supplementary instructions gave 
the American commissioner additional bargaining power, the 
most significant being that relating to an alliance. 

Why should France want to join the Americans openly against 
Great Britain? According to Vergennes the primary question 
was whether France and Spain could afford to see the colonies 
return rither directly or indirectly to British control. If the 
colonies did return Britain would again be the mistress of North 
America. Britain's place as a world power would be preeminent, 
and tix rould threaten the position of the Bourbons whether it 
be in Europe, in South America, in the West Indies, or in any 
covner of the globe. It was infinitely cheaper for France to 
CODtiaue with secret loans and subventions of war material for 
■&0vf/««nMb</C«>f»M, It.: 19-40. 
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' the Americuts thaa to cairy od open war with England. But 
Vei|nmes' esttoute of the situation was that the Americans and 
the English wouM make mutual concc^ions, and thereupon the 
two would unite in war against France and Spain. And Frank- 
lin hod suggested that if France delayed too long such might be 
the inc\itablG resulL' 

On July 13, 1777, Vergcnnes submitted to the King a memoir 
which stated that the situation called for an otiensivc and 
defensive alliance between the Bourbons and the Americans 
in which all panics should bind themselves not to abandon 
the war without the consent of the others. Louis XVI. ap- 
proved the memoir ' the same day, and shortly it was on its way 
to be presented at the court of Madrid, where it encountered the 
fcmttny of Florida Blaoca. 

Blanca recognized that Spain had larger colonial holdings 
in the Amokas than had France and he admitted that British 
fca^iower was a menace; but he could not belicv-e that the 
iodcpciidcnce of the Americsns would removx the danger; in- 
dccd, with almost prophetic vision, he pointed out that the 
duller to the Spanish colonies would be increased. Blanca 
(eh mtisfied with the policy of letting the English and the 
Americans destroy each other; and with that end in view, he 
was wilUng to lend the Americans money on " the express con- 
ditiOD of an invbhible secrecy. " * 

tmber 30, 1777. the news reached France that the 
bad won a victory over Burgoyne at Saratoga. Ver- 
tffiiicUy interpreted the victory as of decisive importance, 
he bad Ibe task of securing the approval of the Bourbons 
both in Paris and Madrid before he could act. 

The Kmtiiaa commissioners sent him a memoir on December 
t, in tAoA they reviewed the various proposals they had made 
to him and to which he had given no definite reply, and they 
■iked him to set a day for an audience. Vcrgennes met them 
on December 1 3. He aniweml all questions with the rcservatioa 
. Frmdk Palky ami Ik 
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discusuoos related to a proposal by Gerard that France would 
agree to impose no export duty on molasses purchased by Ameri- 
cans in the Ffcndi West Indies in return for which the United 
States should agree to place no export duty upon any American 

' commodity purchased by Frenchmen, At first Anhur Lee 
approved this projeol, but later he changed his mind, with the 
result that Franklin and Deane yielded to his contention. And 
Gerard had to secure the promise of Vergennes that after the 
treaty should be signed, the two articles concerned would be 
mutually rescinded, which they were.' The treaties were signed 
February 6, 1778. 

Although the two treaties were signed coSrdinaiely. the 
treaty of commerce was considered as standing first. It was 
the treaty tJiat the American commissioners had been instructed 
spedlicatly to secure. 

Article II granted mutually most favored nation treatment " in 
respect of commerce and navigation" . . . "freely, if the con- 
cession was freely made, or on allowng the same compensation, 
if the concession was conditional." This clause fumislies the 
keynote to the dififerences which the United States has had with 
other powen concerning the interpretation of the most favored 
nation clause. Various countries have at different times clumed 

' that reciprocity treaties were not limited to the contracting 
panics, but by operation of this clause the privileges conceded by 
such a treaty became immediately extended to the nationals of 
states on the most favored nation baas. The Uiuted States has 
conustently withstood such interpretation by showing that "if 
the concession was conditional" the same compensation would 
have to be allowed. Moreover, the United States has always 
reserved the right to pass upon the question whether the com- 

' pensation offered was the same' Articles III, IV, and V, 
ddhnited and made specific the most fa^'ored nation clause. 

Article VI provided for the protection by France in her waters 

and ports of American vessels and their cargoes and also for a 

> Whwton, Diplomatic Carrtttstidfiut c/Utc Amvkvt Ritc l ii li en, tl.: 477, 



M, Rteifrecily a 







■niE TREATIES WITH FRANCE, 177B 



f by Freocfa abqis of w of American vessels an the high 
MM. This provistoQ was of ImporUnce becauK the Americans 
bad almost no navy with which to protect their merchantmen. 
By Article VTl the United States promised to furnish similar 
protection for the vessels and cargoes of French subjects, and to 
" use all their endeavours lo recover and cause to be restored the 
aid venela and effects that shall have been taken within the 
juriifictloa of the said Untied States, or any of them. " This 
ckuK bas become unnecessary in present-day treaties, for the 
principle contained therein has by international law become a 
pan of lite neutrality obligation of a state. 

By Article VIII Louis XVI. agreed lo use his good offices 
•ilh the Baibary states to provide for the safety of American 
■Mfchantmen. Indeed, it was estimated before the Revolution 
that one^th of the wheat, one-fourth of the dried and pickled 
fab, and a large amount of the rice exported from the United 
States, rotmd their best market in the Mediterranean ports. 
But tbe good offices o( Louis XVI. turned out to be of no value. 

By Artide tX Frenchmen and Americans could not fish within 
the tcnftorial waters of the other. To-day it is unnecessary to 
make Rich a statement in a treaty; in 1778 the rights of fi^er- 
meo were not so clear. Article X reserved to the French their 
Unng rights oB Newfoundland as specified in ttie Treaty of 
Utrecht, 1713. 

Artkte XI abolished between the United States and France 
tbe diwd i'mAaimi and the droit dttrtKium, This provision Is 
foood in the caiUest treaties between the Hanscatic League and 
dte princet of that time; and it was for the purpose of protecting 
tlK Hnse merdiants reutUag in forngn lands from paying a 
heavy Ux on thdr property o^en they removed therefrom 
il^mt ittneliom) or from forfeiting to the local sovereign cither 
part or all of their property when they died within his juris- 
1 i^roit d'wAainc). This practice of the princes has fallen 
e and the exemption has crystallized into a principle of 
1 law and ia, therefore, omitted fnun prescni-day 



Anklet Xn, Xra. XIV, XV, XXVII, and XXVin pro- 



16 



LEADING AMERICAN TREATIES 



vided for visit and search when either party should be at war; 
and the principle was laid down that enemy ships made enemy 
goods two months after war hud begun. Article XVI pro- 
vided for the mutual restoration of goods and merchandise 
rescued from pirates. Article XVII permitted the ships of war 
and privateers of either party to lake prizes into the ports of the 
other; but this privilege was not to be accorded to the enemies 
of either party. Jay paid no attention to this article when he 
made the treaty with Great Britain, 1794, Article XXV. 

By Article XVIII as^tancc and relief was to be given to the 
shipwrecked. This provision is to-day a relic; but during the 
thirteenth and fourteenth centuries, and even later, kings would 
confiscate the wrecks of foreigners that had foundered upon 
their shores. Article XIX contained the provision that public 
and private ships of cither nationality might take refuge in the 
ports of either party because of stress of weather or pursuit by 
pirates. Refuge was also provided for in case of pursuit by 
tncmics; and the ships wert to have permission to depart when- 
ever and whither ihey pleased. This latter provision allowed the 
use of the ports of the other party as a mihtary base, which 
modem principles of neutrality would not sanction. 

If war should occur between France and the United States, 
Article XX allowed six months after the declaration of war 
to the merchants for selling out and transporting their goods to 
their home country. Articles XXI and XXII stated that no 
subjects of the French King and no nationals of the United 
States could take out letters of nurque and reprisal from their 
home government against the other. And if they did take out 
letters of marque and reprisal from any other state they were to 
forfdt their ri^ts under the treaty. 

Artklc XXIII declared that free ships made free goods, 
occpt such goods as were contraband of war. 'Hiis principle 
was a concession to the views of Franklin. He would like to 
have had neutral goods on enemy's ships free as well, but 
Article XIV shows that he did not succeed. 

Article XXtV dcfiited contraband. The term comprehended 
"inns, great guns, bombs with (uses, and other things bdonging 
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tD diVi, cuooBbaO, gonpowder, match, pikes, swords, lances, 
ipoua, btlbenls, tnortan, petsrds, grenades, saltpetre, muskets, 
BHokct haH, bucklers, bclmcu. breastplates, coau of mail, 
and the like kinds oi anns proper fur anning soldiers, muskd 
rMb, behs. hotses with their furniture, and all other warlike 
imtrammu whatever. " But a long list of articles which should 
never be tnduded under contraband was inserted, such as wool, 
8ax,iilk, cotton, tin, irt»i. copper, wheat, barley, salted flesh and 
fiah, cheese, butter, sugar, tar, ropes, sall-cloihs. All of which 
abowt that the two powers united in opposition to British sea 
pcnrcr. 

Ailklc XXV ^ledfied that if dther party were engaged 
in w the vcaaeb belonging to the people of the other party 
^ooM any puqwcts, in accordance with a form agreed upon, 
—iff Hid cciti&cates showing port of departure and desti- 
antioo. 

Article XXDC pro\-ided for the mutual right of having 
csosali to the pods o( the other party, and thdr functions were 
to be described by a special agreement. This agreement was 
not reached until 178S. 

Article XXX was drafted so as to have unilateral effect. 
Fnacc granted the Americans one or more free ports subject to 
the retuJations whkh related to them. These regulations France 
conld diange at any time. Consequently the grant was worth 
OD^ to much as France chose to make iL' 

Copki of the treaty were drawn both in the French and the 
Eo^lb languages; but the French was slated to be the official 
copy. The treaty was to be ratified within six months. As a 
onltcr of fact Coogress tatihed it within three months 00 Uay 
4. 1778. 

The Tttaty at Alliance provided for a defensive alliance,' 
liUch riMnld bocome «q)ciati\-c when war broke out between 
Fnacc and Great Britain. The object of the alliance was to 
"nainUiD «flectually the liberty, sovereignty, and independ- 
ence, absohite and unlimited " of the United Stales. Each party 

• IUdv. TrmtUi. CmtmtJtiu. *.. L: 40S. 
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reserved to itself the right to judge of the maoner in which it 
might cooperate most effectively with the other. If the British 
possessions in the northern parts of .\meric3 and the Bermudas 
were captured, they were to pass to the United States; France 
renounced all claim. But France was to havesuch British islands 
in the Gulf of Mexico as might be captured. 

Neither party should conclude a peace or truce with Great 
Britain without securing first the formal consent of the other. 
There was to be no after claim of compensation, whatever 
might be the result of the war. Article X was intended as 
an invitation to Spain to join the alliance. This invitation 
was made more specific in a secret article added to the 
treaty. 

By Article XI the United States guaranteed "to his Most 
Christian Majesty, the present possessions of the Crown of 
Francein America "and" Hb Most Christian Majesty" guaran- 
teed to the United Slates its sovereignty and independence 
and all its possessions "from any of the dominioDs now, or 
heretofore possessed by Great Brilain in North America." 
When France appealed to the United Slates for aid, 1793, 
in accordance with the terms of the treaty, Great Britain 
warned the Americans that any material aid given France 
would mean war. Hamilton and Jefferson chose opposite sides 
of the question, fiamilton contended that France was conduct- 
ing an aggressive and not a defensive war, and that the govem- 
. ment n-ith whom the Treaty of Alliance had been made had been 
overthrown, consequently the United Stales was not bound. 
The first argument was valid, although Jefferson did not so 
recognize it; but the second argument had no merit except to 
show that Hamilton did not realize thai the treaty had been 
made with France and not essentially with the Bourbon govern- 
ment President Washington solved the difficulty by issuing 
the neutrality proclamation.' Congress enacted the principles 
of the prochunation into law in 1704.* Washington justified 
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Ut Ktioa oo the right of a state to preserve its own existence. 
The Americans had not recovered from the stress of the Rcvolu- 
tkn^uidwitha population only of about three million there was 
dADgcr that the United States might lose its independence if it 
joined France. As it was the United States had a troublesome 
time getting rid of the tieaties of 1778 even after their abroga- 
tion by an act of Congress, July 7, 1798. 

The Treaty of Alliance has great significance in American 
history. The aimed support of France was of great assist- - 
una. At Yorktown the Americans shared the honors of 
vktoiy frith the French. Moreover, Great Britain was to be 
d in her plans (or controlling seagoing trade in which her 
c but one factor. France in her American alliance 
made the United States a party in determining the balance of 
power in Europe, (or thereby she hoped to weaken England and 
to enhance her own position. Insignificant in its beginning the 1 
American question had become one <rf European and of world- 
wide imtwrtann. 

Fnnklio, Lee, and Deane were officially received by the King,' 
Hardb ao, 1778.* Gerard, the French negotiator of the treaties, 
was cconnnionied minister plenipotentiary to the United States 
aad enjoyed the distinction of being the first from any state. 

On Fdmiaiy 17, 1778, in the House of Commons, Charles 
June* Fn l^ed Lord North whether a treaty had not al- 

y ate uy put of the Vniied Slktet as i miiituy 

» al p«Kc with the Uniled Suits. 
" 'fit out or Md in 6tltiig out veaeb th&l were lo 
, , ,. ^KCc irilh the United Sute*. 

4. Tlw ihlfia^i by Anericani of vmt uid wftHikc nipFdiH to n bcllinrent 
«Mp«niiiUed. but »t Uk ri*k of capture mad condenuutioi) as contwiaiid. 
I *' ^^nf« u lArn, j8 ■ 

• lonraalal A/diur Lot in R. H. Lw. liJt^Arlkm Lee. L: 40J. 

*Db MMoaiy ij, 1778, CKpUin John Paul Jones of the "Ranger" 08 
Qriboea Bay, aiked Adndiml Pknuet U a mlute would be relunied. Ad- 
■Inl IVmiC npttnl that he mMild trtura the olule In the •ame maiiDer u 
tfei noes Rluned h lo the Dutch or any other repubUc; namdy tour guns 
lam. Joac* reclkd that Ibe haughty Ei^Uah relumed gun for nun to flu 
aAeefi ofaqounnk and only two M* for a captain aodnquBteit an raual 
■nlMrlortlKbMnraf ibaViihedSutcL On Febroaiy U he decided to 
In tht akdc al lUncca fua* *')d the French annrered with ■ return ol 
ilM. JAt raid JmiP»rvi,Tl:»aAmivtef Joint Paul Jima in Papvt 
^CtMlmmldCmtptu.t.-.fj.ii. 
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ready been made Icd days before between Uie French and the 
Americans and whether it was not too lale to press measures 
looking toward reconciliation with the former colonies. Lord 
North admitted that he had heard rumors o£ such an event, but 
the measures were passed nevertheiess. The French ambassador 
in London, the Marquis de Noailles, announccj to the British 
government on March i j, 1778, that France had made a treaty 
of friendship and commerce with the United States. The Eng- 
lish and French ambassadors were thereupon recalled; and the 
respective fleets of the two powers sailed for American waters. 

Charges made by Arthur Lee that Silas Deane and Beaumarcb- 
ais were levying exorbitant profits upon the goods furnished by 
France bore fruit. Congress recalled Deane and later Lee as 
weD. This left Franklin as the sole American minister to France, 
and he served until 1785 when he was relieved by Thomas 
Jefferson, Lee scr\'ed afterwards as a delegate to Congress 
under the Articles of Confederation and as a member of the 
Virginia Assembly, but the only diplomatic assigmnenl he again 
held was that of a negotiator with the Indians. Deane returned 
and attempted to secure an appropriation from Congress for his 
services and for his expenditure of private funds. But he was 
unable to refute Lee's rather baseless charges. He retired from 
the doors of Congress in a suUen mood, went to England, and 
accepted ser%'ice with the British government. Not until fifty- 
eight years after his death, August 11, 1841. did Congress 
appropriate $36,998 for Deanc's heirs, a tardy recognition of 
work that had great influence upon American history. 

In 1781 Deane presented Beaumarchius' claims to Congress, 
but that body would not act. Six years later Beaimiaiduus 
wrote an appeal to Congress, which was referred to Arthur Lee, 
who, consistent with his earlier suspicions, declared that the 
goods furnished Roderiquc Hortalcz and Company were gifts 
from the French government and that Beaumorchais owed the 
United States 9,000,000 Uvres. In 1703 Hamilton examined the 
daims and reported that the United Sutes owed Beaumarchais 
3,380,000 Uvres and possible more, but Congress failed to act 
Beaumaicfaaia died 10 poverty. In 1833 his daughter went to 




I WuhingtOD and presented her claims in person. But not 
until deven yeus later di<l Congress appropriate a sum which 
■mwinlwl to ooe-fourth of that which Uamiltoo bad said 
was Beaumarchais' rigfatlul due 
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THE TREATY OF IMDEPEITDENCE. PAHIS, 1783 

"We hazard nothing in saying thai not only Uic most important tvtat 
of tht past two bundml years, but one of Itie most imporlant events of 
ftU time, was tile advent of the United States bto the family of natioiu. 
Its profound agni&cance was not then unfelt, but in the nalute of Ihinga 
iu far reaching effects could not be foreseen. Even now as we survey the 
momentous changes of iJie last few yean, w« seem to stand only on the 
threshold of American history, as li its dcunain were the future rather 
than the past."— John Bassttt Moots. 

Tlie ultimate object of all American diplomatic efforts in 
Europe was to secure a treaty of peace with England and 
thereby to complete the recognition of independence. In the 
estimation of the Continental Congress the alliance with France 
ins a great step and the next one to be made was to obtain the 
accession of Spam, for which the treaty had left an opening. 
Spain held a position of first rank among the nations, and every- 
one knew of her dislike for the British Empire. 

Franklin had early cultivated ihe friendship of the Spanish 
ambassador in Paris, the Count d'.\randa. But d'Aranda was 
rather a poUtician in exile than the confidential diplomatic agent 
of the Escurial- Hence, Arthur Lee was sent to Madrid; but the 
chief minbter of Charles III., the Marquis de GrimaldJ, would 
not allow Lee even to approach the capital. The two met at 
Bujgos; and with pledges of monetary aid through the hands of 
the French, Grimaldi induced Lee to return.' The Spanish 
ministry and the royal council feared the influence which the 
action might have upon their own colonies if Spain should openly 
asmst the Engli^ rebels. However, Grimaldi's attitude was 
marked by impartiality and disinterestedness, determined some- 
what by the fact that he was bom a Genoese. In 1777 he fell 
fnta power and was succeeded by an Intensely Spanish char- 
acter, the Count dc Florida Blanca. 

■Wharton, Diflvmatu Canttpcmimct, I.: 403, 408. 



IHE -ntEATT or KIVraNDENCE. nUU& ti«i 



(rf tkc Fwatp-A— linii dfaocr; he httd bofml Ast ^ia tnaty 

vmld o^i^w ^MB his own luwiujr ilffitiwL He canatvca 
that dw Vwted States mb dectjard to btronie » gmttr canqr 
to the ^NBbli odoaU jinrf'mnm thu Gnat Britiiti basdr: 
gpwMy oiiiaai «ss be to keep tbc Amtficuts siniy fnai 
Ae IQiriMlpid RivcT.' The rtte ol mediator bctwem I 
and dot Briiam appealed both to Charirs III. and I 
Ftaace aocaiMed their prapoeal on the basis of the 1 
ABBDcevbiil the BritsJi laid down the impossible n 
dat the French fled dwukl be recalled from American « 
and that the Fieocfa sbould stop gi\-iDg aid to the ^ 
Sodi reqimoneats would ordinarily ha\-e killed any mediatkB 
pniect, bot not so. Florida Blanca saw an adxantage in dclay- 
ng Sfwin's entry into the war. He proposed that Franre be 
wtlKng to appnn-e the entry by the English into a long truce 
with the Americana, as Spain had done with the Xetherland*; * 
tbe ptupoHC was ts make the Aroeiicam feci Out ihcir oxntual 
In dtpen de nce rested upon the good will of (he Bourbon crowns. 
At tike same tine Florida Blanca asked, if (he mediation should 
ifl, what advantages mi^t ^Min obtain if she joined arms wilh 



Vagamcft replied to the queiy about the long truce that 
Fnukce would approve one which should run from twenty to 
fifty yeaia, provided the English would treat the American* lu 
independent and would withdraw all of ihcir armtrd [on:ca 
(mn the United States. Vergennes consulted Prankltn, 
and actordine to Wrgcnncs' statement, Franklin acknowl- 
fdgied that mdcpendcnce, whether recognised as a matter nf 
(i^t or only as one of fact, would be a very good thing for the 
United States; that with the advanlaget of peace or of a truce 
the Anwricana could perfect thdr political arrangements and 
tuenial ofdcr. An Englishman, David Hanky, had written 
a letter to Franklin in whidi be had broached this same idea of 

•DeoiDLn. 7A 7SO, ;sJ. 
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ong tnice.' To the second proposition about the advi 
Fmnce might promise Spain to secure her as an ally, Vcrgenncs 
replied that Louis XVI. had so much conlidcnce in the virtues 
of the King, his uncle, that he would approve in advance all that 
the King of Spain might deem pertinent to Spanish interests.^ 

But Florida Blanca wanted exact ^lipulations. The nego- 
tiations for these culminated in the secret convention signed at 
Aranjuez, April ii, 1779. By Article I Spain promised that if 
His Britannic Majesty rejected the offer of Spain's friendly 
offices, which had been made on April 3, Spain would then join 
France against Great Britain. The other leading provisions 
were: neither party would make peace with England without the 
other; France should regain the right to fortify Dunkirk, lost 
by the Treaty of Utrecht; and she was to havf Newfoundland, 
but agreed to share the fisheries with Spain; Spain should have 
Pensacota, which she had lost in 1763, and also Mobile and 
Honduras; but the crucial point was that neither party would 
make peace until Gibraltar had become Spanish agam. Article 
IV stipulated that Spain would not recognize the independence 
of the United Stales until Great Britain should do so.' During 
the negotiations Vergennes remarked: "Nothing is to be had 
gratuitously from Spain. We know that she desires some 
compensation from the Americans as well aa from us, and we 
shall not oppose her."* 

France made at Aranjues a new alliance considerably at the 
expense of the earlier one with the United States. France had 
gelded on the point of the recognition of the absolute indepyend- 
ence of the United Stales and had made a tacit allowance for a 
long truce, instead of engaging "not to lay down their arms 
until the independence of the Unitad States shall have been 
formally or tadtly assured by the treaty or treaties that shall 
tcnnlnatc the war." — Article Vlfl, Treaty of Alliance, 1778. 
She had conceded the possible rights of Spain in the Newfound- 
land fiihcncs without as much as consulting the Americans. In 

■Donid. in.: sos- 
•Ibfct. HI.; 600. 
'IbSd.. 111.: Bo(. 
•IbU.. ni.:67t. 
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the American tmly the French King had " forever rvnounccd 
ponaBum of any part of the continent of North America" 
wUdi had bdongixl to thv British. Pensacola and Mobile 
were not mentioned; but he had no right to use these as a part of 
a bargain with S(ain, so that Spain might cslablLsh her supremacy 
in tbc Gulf of Mexico. France would compel her American ally 
to omlinuc the light against England and to wait indeBnitely 
for independence until Spain could reconquer Gibraltar, an 
obiect wholly foreign to American interests. The lands to the 
cast of the Mi»iuJ[^i received no mention, but it was undcr- 
Hood that France would support Spanish rights, whatever these 
wete. Moreover, the negotiations and the Treaty of Aranjuez 
•Ut to be kept secret, so that France might guide the Amen- 
caas all the more effectively toward the concealed goal. It 
ncedi be said that Vergennes knew nothing of the American 
claims to the West and that be used his influence to harmonize 
the two allies of France.* 

The terms proposed to Great Britain in the offer of mediation 
on April i conjiostcd of a truce of long duration during which 
Great Britain should hold all the territory in the possession of 
her military forces, including New York City and Rhode Island. 
Veigcones did not know of the exact content of the terms till 
after they had been sent, and then he protested vehemently 
aipunst the unwarranted concessions of territory. He appealed 
to the promise of Spain so often made to guard the honor of the 
crown ol France as she would that of her own crown.* But 
George UI. saved the honor of the two Bourbon crowns 
by rdunng the mediation. Spain declared war June id, .' 

in* 

The Cootioeolal Congress hoped to secure the complete 
■IMiim iif "|niii and therefore sent a ver>- able man, John Jay, 
aa —t^i**^ to Madrid. He knew nothing of the Treaty of 
Aiujaea, and hence could not understand the failure of his 
He was never officiaUy received, but he acled with 
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patience, Uct, and dignity throughoul the long informal n^otiaT" 
tions. Congress went so far as to authorize him to surrender tlic 
right of navigating the Mississippi below the thirty first degree 
parallel as the price for a Spanish alliance.' Jay wrote in reply; 
"The cession of Oiis navigation will, in my opinion, render a 
future war with Spain unavoidable, and I shall kwk upon my 
subscribing to the one as fixing the certainly of the other." * 
Jay acquired in Madrid a suspicion, which, when he later 
talked it over witJi Jnhn Adams, grew into a conviction, that 
France was holding Spain back. 

It might appear on the surface that Spain and the United 
States, though not technically allies, were fighting in a common 
cause against a common enemy. On the contrary the cause had 
I few common characteristics. And Spain succeeded by her 
dallying with mediation to fritter away the aid which France 
would otherwise have rendered in 1779. In 1780 Spain did 
place a small force in Minorca, another along theMissis.Mppi.and 
ahc secured with almost no opposition fooUiolds in Florida. She 
laid siege to Gibraltar, it is true, which was occupied by a small 
number of British; hut that fact was of no assistance to the 
Americans. Briefly, the alliance of France with Spain may be 
, said to have cost the American cause more than the millions of 
I livns Spain secretly advanced througfa France and it constituted 
. a potential menace. 

Another phase of the diplomatic efforts of the Continental 
Congress centered in the Netherlands. During the Revolution 
Ameriaui trade relations were more inlimate with the Dutch 
than with any other |>eople; chiefly because of the favorable 
location of the Dutch colony of St. Eustatius in the midst of the 
rich English, Danish, French, and Spanish West Indies. Under 
a treaty with England frre ships made free goods, therefore 
Dutch merchantmen tarried safely European goods, even Eng- 
lish goods, to this depot ; and American ships laden with tobacco, 
rice, and indigo would drop Into the assisting trade winds, land 
at St. Etiststius, make the proper exchange, and return home. 
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By this meUiod AmstenUm was able Lo fumisb London with 
Ainerican products u>d Bosion with £n{;lish products.' Bat 
the fiitu&tioD exasperated the English. Moreover, John Paul 
Jooea had Eound refuge in Dutch waters after successful raids 
upon British merchantmeiL 

England dedded to take high ground in her ircatmcnt of 
neotnU carriers, thb included the Prussian, Swedish, Danish, 
and Dutch; but the Dutch had more ships than the others com- 
bined axKj they did most of the carrying trade for Russia. Eng> 
land forbade neulml mcrchaoimen to carry any commodities 
tM^^nc to oatiooab of Ftance or Spain; and she proceeded to 
Mtn and confiscate those that did. 

Id the winter of 1779-1780, Spain seized, on much the same 
pretexts as those of England, two Russian ships laden with 
what and confiscated their cargoes. War abnost followed. 
Frederick the Great persuaded Florida Blanca to olTer the 
fdlet reparation to Russia. And he suggested to Count Panin, 
canpletcly under hb domination, that it would be an opportune 
lime for Russia to proclaim to the world that neutral ships and 
tbeir cmigoes. unless contr^iand, should be exempt from seizure, 
and that the coastwise trade of belligerents should be open. 
Count Panin promptly presented the plan to the Empress 
Catherine, who felt flattered with the opportunity to act as 
^nkcsman for the neutral nations. On March 10, 1780, Cather- 
ine isued a proclamation, addressed to the courts of London, 
Vcnailles, and Madrid, requesting all powers to join her in 
maintaining the rights of neutral merchantmen.* Denmark and 
Sweden were the hnl 10 respond, and they with Russia formed 
tbcnudcus for the armed neutrality. France anri Spain followed. 
Tbe Netherlands worried along until they decided to join in 1781. 
Praaia and Austria followed. Portugal became a party in 1783, 
and llie Two Sicilies in 1783. Even Turkey accepted the prin- 
dpia. Great Britain alone refu.ied, and she well knew that it 
was against ber tactics that the league had been formed; nor did 

■Sm JaawtOB. ST. EuMiKi ■>« tie Afuriean RaeUai«m. Aner. HisL 
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she acc^t any of the principles until the Treaty of Paris, 1856. 
As for the doctrine of free ships, free goods, contraband excepted, 
the parties to the armed neutrality obser\'cd it only at thdr 
convenience. Indeed, Russia was the first to violate it during 
her war with Turkey in 1788 by seizing Turkish property on 
Swedish ships. 

When the Netherlands joined the armed neutrality, Great 
Britain claimed immediately that tJie Dutch had violated the 
treaties of 1674 and 1715. Another incident did much to ignite 
the war between the British and the Dutch. While Arthur Lee 
was at Paris, a brother, William Lee, received instructions to 
negotiate with Berlin and Vienna. He went only as far as 
Frankfort; and on the way fell in with a Dutchman, de Neuf- 
vUie. The two amused themselves by drawing up a draft of a 
treaty between the United States and the Netherlands. In it dc 
Neufvillc professed to act under instructions from van Berckel, 
the pensionary of Amsterdam.' William Lee sent this draft 
hone to Congress, &nd when Congress chose its president, 
Henry Laurens, to negotiate a treaty and a loan at 'Ilic Hague, 
this unauthenticated draft of a treaty was enclosed among his 
papers. The British chased and captured the ship which carried 
Laurens. He hurriedly threw his papers overboard, but the 
British sailors fished them up; and Laurens was placed in the 
Tower of Ix)ndan. The English government demanded peremp- 
torily that the Netherlands disavow the draft of the treaty and 
punish van Berckel who had apparently authorized it. The 
Dutch government did disavow the treaty of which it had up 
to that time known nothing; but van Berckel could not be 
punished, for under Dutch law be had committed no crime. 
Gmt Britain declared war. Britain feared Russia and offered 
Minorca to Catlicrinc which she did not accept; but neither did 
flhe listen to Holland's appeal for assistance under the alliance 
of the armed neutrality. Catherine consulted Frederick of 
Prussia, declaring her willingness to join him in a fight for the 
principles of the league: but the Prussian refused; and thereupon 
Ri ari* left Holland to her fate. 

> Wbwton, DifUwuHf C eir t ttm i m t* , I.: 606. 




John Aduns had been f^nt to Paris with the express object of 
bong ready to negotiate a treaty of peace with Great Britain. 
While waiting in Paris he made his presence objectionable to 
Vefgenaes, who requested Fianldin to ur;^ upon Congress that 
Adams be recalled. Congress did administer a mild rebuke and 
■ooo ^wignH him to the task of negotiating a treaty with 
HoOukL Due to the fact that each province had a share in 
tftaty making this task became bolli difficult and tedious. But 
afttr two years of imremitting efforts and the news of Comwal- 
lis' defeat at Yorktown he accomplished his purpose, October 8, 
1781. 

Although this treaty was abrogated by the overthrow of 
the Dutch government by Napoleon in I79S> ^<^ mere negotia- 
tioa of it had significance. The United Slates did not beg for 
be^ as in the case of the treaties with France in 1778; the 
Cniled States through John Adams n^otiated as the equal 
of the United Provinces, and most liberal commercial provi- ,^f^ 
noiu wnc igreed upon. By (his treaiy the Dutch recognized ^_ 
that the war had practically dosed at Yorktown, and that 
American independence stood on its own merits, sqiarate and 
apart frem Dutch intemts.' 

By the end of the year i/Dz Great Britain found that she had ^ 
been engaged for seven years in war against her American col- ' 
oiiea, (our yean i^ainst France, two years against Spain, and 
lor almost as long against Uolland. The armed neutrality of 
1780 bnu^t into opposition to Britain and to her policies al- 
Bost aQ of the European states. The Americans had one ally in 
Fnace; one haughty and expensive co-belligerent in Spain; 
and a friendly co-belligerent in Holland. It had, no doubt, 
become evident 10 English statesmen that when George m. 
llfwaiil to rcceivt: the petition of the First Continental Congress 
he pcojtc ie d American affairs into European diplomacy. John 
Adama aptly said: "It is obvious that all the powers of Europe 
wiU be continuously roanoeuvering with us to work us into ihdr 
Tfal or imaginary balances of power." It cannot be said that 
Britain was whipped; but she had already begun to make petce. 
■MaDoy, Tuaiiti, etc, 11.: iijj. 
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Seveml ineffectual steps toward peace had been taken. As 
esriy as 1779, the British premier, I^ird North, directed an old 
friend of Fraiiklin, David Hartley, to open an infonnal corrc- 
spondeoce on the subject of peace with the Americans, Hartley 
proposed a long truce and the suspension of the objectionable 
acts of Parhamcnt in return for which the Americans should 
cancel the Ircaties with France. Frankhn refused. It meant 
the breaking of faith with France.' 

In Uie same year the Empress Maria Theresa wrote Charles 
III. of Spain to dissuade him from going to war with England. 
Later Austria offered to mediate between France and England, 
and likewise failed. By 1781 Joseph If. had succeeded Maria 
Theresa; and his leading minister. Prince Kauniu. made prep- 
arations to call a peace congress at Vienna. He accepted the 
advice of Vergennes that the United States be invited not to the 
congress but to send delegates to Vienna to nci^otiate peace with 
England at the same time that tlie European powers should seek 
peace among themselves within tht format congress. But the 
ba^ for negotiations as insisted upon by Great Brit^ was the 
status quo ante bellum and an armistice. John Adams voiced 
the emphatic refusal of the United States.' Austria and Russia 
refused also. For France, Great Britain added another condition, 
that France should withdraw from her alliance with the United 
States. Kaunitz laid upon Great Britain, then, the blame for 
the failure of his proposed congress. 

On Washington's birthday, 17&1, Conway's motion against 
the further continuance of Ihewarpassed the House of Commons. 
In consequence Lord North's ministry resigned. March so, 178*, 
Lord Rockingham formed the new minislry with Shelbunie as 
Home Secretary and Fox as Foreign Secretary', both of them old 
(ricnds of Franklin. Before the Revolution the American col- 
aaies belonged in the Home Departmenti but at this lime Shel- 
bamc and Fox were nnl clear as to whose department the Ameri- 
cuts belonged. Consequently, two commiHsioners were sent to 
Paria. Fox sent Grcnville to confer with Vergennes and "with 
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L anjr power or sUtt." This phrase in Grenville's commission 
i appUed to the Americans. Franklin scruUnixcd the words and 
decided that the Donunis-iion wa.t unsalisfactoiy, because Eng- 
i had constantly dcnicxl that the Americans constituted an 
idcnt state. Grenville wa.4 the son of the auiiior o( the 
Stamp Act, an ambitious young man, anxious to esiatillah a 
Rputaiion as * diplomat. He did succeed in concluding a 
preliinioaiy ■grecmait with Vergenncs of which the principal 
parU were: 1. England should treat simultaneously with all the 
belligerents, i. The independence of the United States should 
be recognized. 3. The Treatyof Paris, 1763, should be regarded 
as the starting point. 

Sbdburee sent Oswald, a wealthy Scot who had acquired 
coDsklcrable property in America through marriage, to confer 
informally with Vergennes and Franklin. Oswald asked for 
a >tatemeot of what Franklin thought would be essential re- 
qmrenenU for the establishment of peace. Franklin advised 
diat OlWikI should be designated to treat with the United 
States alone; ' and Shelbumc afterwards consented. Thereupon, 
Franklin turned over to Oswald a masterly memorandum, set- 
ting out the demands of the United Slates and laying down the 
pfognm for the negotiations. These demands were divided 
isto Mo gnxqw, those which were necessary and those which 
were adviitble. The four necessary requirements were: i. 
Ind^icndcnce and the withdrawal of the British troops. 3. 
The boundaries to be &Eed. 3. The intolerable Quebec .\ct, 
whacfa give to the province of Quebec the entire region within the 
later Northwest Territory, should be disregarded and Quebec be 
RAiided to its old boundaries. 4. TheAmericansmuslhavethe 
right to fish not only on the Grand Banks but within three miles 
of the Newfoundland shore. In addition Franklin mentioned 
bur other demands which he deemed advisable for Great Britain 
: in order that the treaty might conform with the 
■ flf the two nations and thus insure a durable peace. 
IImk were: t. lodcmnity for the sufferings of the Americans. 
t. Pirfllincnt ibould adcnowledge iu error by repealing the 
M, Diflamolk Cents fo»itm4. II.: 50], 319, ju. 
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obaoxious acts relating to America. 3. The Americans should 
be given the right to trade with the British Isles and with 
Briti&h colonies ever^-where. This would exempt the Americans 
from the rigors of the British mercanlile system. 4. All of 
Cajiada should be surrendered to the United Sutes. For full 
measure, be inserted that the United Sutes could do nothing for 
the tory refugees.' 

Lord Rockingham's death, July 1, 178a, removed the friction 
between the departments of Fox and Shelburne. Shelbume 
became Prime Minister and Fox retired from office. Grenville 
was recalled from Paris and Oswald left in charge. Since the 
crown had no authority to alienate the territory of the United 
Stales without the consent of Parliament a bill was introduced 
and passed, July 25, 17S3, enabling the King to consent to a 
treaty of independence. 

The Continental Congress had authorized a commission of 
five members to treat with Great Britain : Adams, Franklin, Jay, 
Laurens, and JeSenoo. The illness of his wife detained JeSerson 
at home. Laurens was still in the Tower of London, but his 
exchange for Comwallis had been arranged. 

When Franklin saw the turn of events in England and how 
intensely the Briti^ d^red peace he wrote Jay to come from 
Madrid, saying: "Spain has taken four years to consider 
whether she vnll treat with us or not, give her forty. " Franklin 
held frequent informal conferences with Oswald which paved 
the way for an understanding. 

Oswald's commission bore the date of August 7, 1781, and a 
few days later he exhibited it to Franklin and Jay. The com- 
misBioo authorized him "to treat, consult, and conclude with 
any commissioners named by the said colonies or plantations, 
or any body or bodies corporate or politic, assembly or as- 
■enbUeii, or description of men, or person or persons whatsoever 
■ peace or truce with the said colonies or plantations or any of 
tbcai, or any part or parts thereof; any law, act, or acts of 
Fariiament, matter or thing, to the contrary notwithstanding. " * 
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^y icfuMd flatly to negotiate on such basis; he insisted on the 
ItuigTutiaa of indcpmdcncc as a prerequisite. 

Vergcnncs thought Oswald's powers sufficient and so did 
FnnJdin. But Jay had become disillusioned about French and 
Spuibh philanthropy toward the /Vmericans.' He knew that 
Spain wanted the Appalachian Mountains Instead of the Missis- 
spfH River u the wcsteni boundar>' of the United States. He 
knew that Rayneval, the confidential secretary of Vergennes, 
had submitted a memoir at Madrid which supported the Spanish 
nther than the American claim.' Moreover, the British had 
intercepted a letter from Marbois, the French charg6 d'affaires 
in Anerica, to Vergennes which urged ihat the .\mericans be 
kept away from the Newfoundland fisheries and that Great Britain 
be given permanent possession of New York City, Charleston, 
and the PenolKtot.* The British placed this letter in Jay's 
huids, iK^Mng that after reading it he would consent to negotiate 
on tbe terms of Oswalds commission. The effect on Jay waa "w . 
OKtly the rcvcTw. .\nd when he heard that Vergennes had ' 4_^ 
i Rayneval on a secret mission to London his gravest 
s appeared to him to be well founded.* 

In hb anxiety Jay went beyond good diplomatic usage, and, 
without coatulting Franklin, sent a friend, an Englishman, 
Benjamin Vaughan. to intercede for the American cause with 
the members of the British cabinet. Jay instructed Vaughan 
(o argue that it was to the interest of France and not of England 
to postpone the recognition of independence, that the United 
StMcs would not make peace without the 6sheries, and that the 
pkw for reserving the fisheries for the French and English and 
tor keeping the Americans away from the Mississippi would sow 
Medl el discord that might lead to future war,^ Jay sent at th« 
aamc time a message to Adams to come from The Hague, for 
Adams was the comnussioner most familiar with the fisheries 
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question; indeed, the fisheries constituted one of the leading 
industries of Adams' home State, Massachusetts. When Frank- 
lin found out about Vaughan's mission he entertained no resent- 
ment gainst Jay, and the two remained good friends to the end. 

Jay's suspicion about the object of Rayneval's mission proved 
to be incorrect, but Vaughan accomplished his purpose. Shel- 
bume asked: "Is a new commission necessary?" Vaughan re- 
plied: "It is," So on September 27, 178J, a courier brought a 
new commission for Oswald to treat with "The Thirteen United 
States of America,"' the identical words used in a draft of a 
commission submitled by Jay. Jay's victory formed one of the 
most conspicuous services that he ever rendered to his country, 
because on il turned the character of the treaty. Independence 
was conceded beforehand. The treaty recognized the Unilcd 
States and Great Britain as equals. 

In the negotiations that followed three points stood out 
prominently on the .\merican side. First, westward exten»on 
to the Mississippi. Second, the free oavigatjon of that river. 
Third, the right to the Newfoundland fisheries. On the British 
side Oswald presented two points as essential. First, American 
independence must be complete and free from France. Second, 
the debts owed by the Americans to the British must be secured 
and the rights of the loyalists must be restored. 

Four drafts of the treaty were considered before the work was 
completed. Jay dren' up the first one. It embraced boundaries; 
details of peace, such as the release of prisoners, disposition <rf 
archives; the Newfoundland fisheries, both inshore and on the 
banks; ihe free navigation of the Mississippi to both parties; 
■nd Amcrioui merchants and merchant vessels should enjoy the 
same privileges and protection in British ports as the English 
with the exception of the exclusive use and trade granted to the 
diartered trading companies. In United States ports British 
mcxcfaaots and merchant vessels should enjoy the same pro- 
tectioD u the American. With regard to the Iwundaries Jay 
proposed to b^n with the mouth of the St. Johns River, follow 
ll nUdstnun up to the hIghUnds that formed the watenhod 

■ Whirton, Diplomaik Camspomima, \.: 446. 
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between the Sl Lawrence and the Atlantic, follow the crest of 
these highlands southwe&tward to the Connecticut River, then 
down that stieam to the (orty-Af th degree parallel, which to-day 
bounds Vcnnont on the north, then along that parallel to the 
Sl Lawrence, thence lo the southern point of Lake Xipissing; 
and from that point by a direct line to the source of the Missis- 
sippi River; down that river to the thiny-tirst degree parallel, 
wbkh is the present northern boundary of western Florida; 
thence east to the Chattahoochee River, down it to the junction 
with the Flint River; then eastward to the head waters of the 
Sl Marys and down the St. Marys lo the sea. He included all 
ialancb within twenty leagues of the shore.' 

Throughout these negotiations Oswald exercised no pleni- 
potentiary powers. Each proposal made by the Americans 
was sent by messenger to the cabinet in London for its action. 
Fiankhn and Jay could not communicate with the home govern- 
raent and woe therefore obliged to act for themselves. On 
October 3j, 17S2, the reply to the first draft came from the cab- 
bet. It carried a looe of exultation instilled by the recent com- 
plete dcieat of the combmed French and Spanish attempt upon 
Gibratlar. The reply objected to the boundaries and to the 
omission of a provision for the tones. The reply claimed that 
Nova Scotia reached u> the Kennebec River and that the prov- 
ince of Quri>cc included all of the subsequent Northwest Terri- 
tory down to the Ohio River in accordance with the intoler- 
able Quebec Act. The .\mericans should have no right to 
dry Ash on the shores of Newfoundland and Great Britain 
refuted to modify her navigation laws in favor of American trade. 
The cabinet thought also that Oswald had more than met his 
nilcb in Jay and Franklin ; so they sent Henry Stiachey, Under 
Secretary for Foreign Aflairs, once the secretary of Clivc and of 
Loni Howe's ooomusaion, to asust.* 

Thm day* titer, October 36, John Adams arrived fresh 
■ad buoyant from his diplomatic triumph in Holland. He 
bctm^t with him ttmpA and documents relating to the north- 
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easTeni boundary and lo the fisheries. In the suspicion of 
France and Spain Adams readily took sides with Jay. Adams 
wrote: "The doctor heard mc patiently but said nothing." 
A few days later Franklin remarked to Jay: "1 am of your 
opinion and will go on with these gentlemen in the business 
without consulting this court." ' This decision on the part 
of the American commissioners violated the positive instruc- 
tions from Congress as well as the spirit of Article VIII of the 
Treaty of Alliance with France. But Jay and Adams reasoned 
that France was trj-ing to curtail the American claims; and they 
assumed that their instructions were for the benefit of the United 
States, and that when circumstances seemed to prove that they 
were not, then it became the duty of the negotiators to disregard 
those instructions. "They at once withdrew the interests of 
their country from the common stock of equivalents, liable to be 
used tike counters to equalize the bargains of the general nego- 
tiation. And by saving the pride of the British government, 
they induced them to offer far easier terms of reconciliation than 
would have been obtained, had they been passed under the pat- 
ronage of their most formidable enemy. " ' 

Strachey took back to the cabinet the second draft* of the 
treaty on November s, 1781, The Americana had consented 
to draw the northeastern boundary back from the St, Johns 
to the St. Croix River and to project to the westward the north- 
ern boundary of Vermont along the forty-fifth parallel until it 
reached the Mississippi. Fortunately for the .Americans the 
cabinet rejected the forty-fifth parallel west of the St. Lawrence 
River, for although this line would have given the United States 
a conaderable part ot Ontario it would have cut Lake Huron 
in two and the northern part of Michigan and Wiscon^ and 
of Minnesota north of MinneajwHs would have been lost. The 
third draft * on the boundao" was substantially the present one, 
■Jtliou^ there have been many conventions and commissions 
to decide upon its exact location. The boundary followed the 

■Joho Aduni, Worti, III.: 3(6. 
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St Cmx ici iu source; tlienct to and along the watershed bc- 
twten the rivCTs that flow into the St. Lawrence River and into 
the Allaniic Ocean to the aorthwestemniost head o( the Con- 
necticut River: down the middle of that river to the forty-fifth 
degnc north latitude; thence due west to the St. Lawrence: 
down the middle of that river to Lake Ontario; thence through 
the middk of thi» Uke, and of the Ni^ara River, through the 
middle of L«kc Erie, the Detroit River, Lake St. Clair, and the 
Sl Clair River, through the middle of Lake Huron and of the 
communication with Lake Superior, and through the middle 
at that kke so as lo give Isle Ruyale and Iste Philipeaux lu the 
United States; thence up the Rainy River to the Lake of the 
Woods; thence directly across that lake to its northwe^temmost 
cnncr, and from thence due west to the Mississippi; down the 
middle of that river to the intersection with the thirty-first 
degree north latitude; ihence east to the Chattahoochee, down 
the middle thereof to its junction with the Flint River; thence 
stnigbt to Uk bead of the St. Mary's River and down the middle 
at that strum (o the Atlantic Ocean. Excepting such islands 
as wen a part of Nova Scotia, the United States was to have all 
the islands within twenty leagues of its coast. ' 

fa Ear as Great Britain and the United States were concerned 
the free navigation of the Mississippi was assured to the citizens 
of both countries. Spain held both sides of that river at the 
mouth. And according to a (airly well-recognized principle of 
that day the possession of both sides of the mouth of a river 
gave complete control of the navigation. It was the enforce- 
ment of this principle together with Hamilton's excise tax 
that caused the Whiskey Rebellion in western Pennsylvania. 

Three knotty problems remained: The debts incurred before 
the outbreak of the Revolution, and these were almost wholly 
owed by the Americans; compensation to the loyalists who had 
fled cither voluntarily or under compulsion and whose property 
had been coofiacated; and the ri^t to the fisheries. 

StiBdtcy ptided himself greatly on obtaining Article IV: 
"It il aciced that creditors on dther side shall meet with no 
■llallojr, TrtaHa, Re, L: 5S7. 
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lawful impediment to the recovery of the full value in steriing 
money, of alt bona lidt debls heretofore contracted,'" As a 
matter of (act, it afterward became very difficult for the British 
to collect these debts before American juries; and for that 
reason the British held on to the forts in the northwest longer 
than dictated by iJie phrase "ail convenient speed," which the 
treaty provided. These claims were finally paid by the United 
States under the Convention of t&oi, ihe amount being 
$1,664,000. But these impediments could not be foreseen. 

In regard to the loyalists, Franklin made four points. First: 
The States alone and not Congress had the power to compensate 
the loyalists. This was good constitutional law under the 
Articles of Confederation. Second: ft would cost either party 
less to pay these tones outright than to prolong the war until the 
States might make payment. Third: France was supporting 
the claims of the loyalists for the reason thai she might [)revcDt 
an agreement between Great Britain and the United States. 
And fourth: If the King thought it a bad prtcedpnt to make 
peace without securing payment for the tories he could provide 
for their payment himself.* Franklin drvw up an article pro- 
posing that England should compensate the Americans for the 
damages conmiitted by the British forces. No doubt he used 
this argument as a weapon and threw it away when it no longer 
served a purpose. The discussion almut the lories was prolonged 
and bitter. Indeed, the negotiations might ha\'c been broken off 
00 this account had not the cabinet felt thai it was necessary' to 
have the treaty completed by November ;s, when Parliament 
was to con\'cnc. The Americans yielded sufficiently to agree 
that Congr»s should recommend to the respective State legisla- 
tam to make restitution for Ihe rights and properties confis- 
cUetl from the loyalists. As was generally understood the 
l^tslatuns were free to refuse to comply with this lecommenda- 
lion, which the>- did. Parliament made several grants to these 
nnfortunatc claimants from 1781 on, but not until 17Q0 when it 
became clearly evident what the attitude of the State It^isla- 
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tares WW, did that body make an a[^ropriaiion of over 
£3/)oo/ioo for the luyalUtg. 

On the qucslioD of the fineries Adams was at his best, and 
bb colleagues stood lo>'ally by him. He argued that the fisheries 
furnished a nursery lor seamen and that if the ^Vmericans did 
not iecuR ■ right lu ihe listiing groimds the French would take 
patBCMKin of them, and consequently the French navy wouJd be 
Hmigtheonl. He argued further that the Americans carried the 
ftri) to Poctugal and to Spain, then took the money to England, 
there lo buy Ihe manufactured articles needed at home. 
The English ktiew wcU (hat the Americans were good 

He spent the whole day of Friday, No\-ember 19, 1782, in 
arguing this point. Oswald and Strachc>- had called in Fiuher- 
bert. a brilliant young man of ihirly-thrce, who was conducting 
the negotiations with France and Spain. Besides Jay and 
FrankUn, Hcniy Laurens appeared for the first time; he had 
mTDtiy been irtcascd from Ihc Tower of London In exchange 
for Coniwallis. Strachcy proposed to substitute "Uberly" 
(or tbc " right " of fishing on such part of the roast of 
Kewfoundland as British fishermen might use and on the 
coasts, bays, and creeks of other English dominions in 
Anietica. .Uams rose. "Gentlemen, Is there or can there be 
a clearer ri^t? In former treaties, — that of Utrecht and that 
o( Paris, — France and England have claimed the right, and 
uanl the word. When G<x) Almighty made Ihe banks o( New- 
(oiukdlaiHl, at three hundred leagues distance from America, 
and at six hiuidred leagues distance from those of France and 
Eng^land, did he not give as good a right to the former as to 
ihe taller? If Heaven in (he creation gave a right, it Is oura 
It kaat aa much as yours. We have been constantly fighting 
in CaiMda, C^)c Brelon, and Nova Scotia, for the defence of 
thia fobety, and have expended beyond all proportion more than 
ynu. If, then, the ri^t cannot be denied, why should it not be 
acknowledged, and put out of dispute? Why should we leave 
room for illiteralc fishermen to wrangle and chicane?" Mr. 
Fitsbciticrt lepUed. "The argument is in your fa\-or. I must 
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confess your reasons appear to be good; but Mr. Oswald's 
instnicUoQs were such that he could not agree. And for my part 
I have not the honor and felicity to be a man of that weight and 
authority in my country that you, gentlemen, have in yours. 
I have the accidental advantage of a little favor with the present 
nunistcr; but I cannot depend upon the influence of my own 
opinion to reconcile a measure to my countrymen. We can 
consider ourselves as little more than pens in tiic hands of the 
government at home; and Mr. Oswald's instructions are so 
particular. " ' 

Oswald and Strachey wanted to refer the matter to London. 
Adams was willing. But Filzherbcrt faltered and remarked: 
"It was going to sea ag^n. " He fell, no doubl, that a completed 
American treaty might hasten his own negotiations with France 
and Spain. Franklin said that if another messenger had to go 
to London the article on the debts and on the proposition of 
compensation for su0erers in -America would have to be recon- 
sider«l. This was a thrust at Sirachcy who prided himself on 
the manner of dispodng of the debts owed by Americans lo the 
British when the war broke out. Filzherbcri, Oswald, and 
Stiachey retired for a conference. They returned willing to 
concede the extent of the inshore fisheries and the privileges of 
using the harbors and of drying and curing on the uninhabited 
coasts, but they insisted on the word "liberty" instead of 
"right" of fishing. Thereupon, iJie commissioners on both 
sides agreed to leave the settlement of the fisheries for the de- 
finitive treaty. They sal down, read over the whole treaty, 
made a few corrections, and agreed lo meet the next day to 
sign and seal the preliminaiy articles which were left for the 
secretaries to copy. 

Tlicy did meet the next day, first at Jay's quarters and then 
at Oswald's. The Americans had inserted in their draft that 
the loyalbts could remain in the United States for twelvemonths 
unmolested in order to recover their estates if they could. 
Strachey had dirvcled that this be left out of the British draft, 
thus leaving the loyalists unlimited time. The provision was 
■John AiUms, Works. lU.: 333 (Diuy). 
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insntetl. I^urens was a South Carolinian a.nd an owner of 
slftvn. He proposed the insertion of a cLiuse in Article VII 
providing thai the British troops in withdrawing should not 
cmiry away "any negroes or other property of the .\nicriaui 
inhabitants, " which was ^rced to. A curious secret article was 
added, providing that if Great Britain should obtain West 
Florida from Spain, the southern boundary of the United States 
should be drawn from the mouth of the Vazoo River eastward 
to the Appalachicola or about one hundred miles north of the 
boundary established in the treaty. Spain did not cede West 
Florida to Great Britaio and later used this article as proof of 
title to the strip. The treaties were then signed by Oswald for 
CreU Britain and by Adams, Franidin. Jay, and Laurens for the 
United States. The seals were affixed and the cc^ies of the 
treaty exchanged. Whereupon, all of the commissioners drove 
out to Paasy and had dinner with Franidin.' 

On January 10, 17S3, Fitzherbert, Adams, and Franidin 
rigned u umistice. The article on the fisheries was made 
moR qxcific. Aikms had to yield on the word " right " and 
tOKCept" liberty 10 take fish of e\-er>' kind "on that part of the 
oast of Newfoundland which British fishermen might use and 
"00 the cotsts, bays, and creeks of all other of His Britamiic 
it»itsty's dominioDS in America. " The Americans should have 
the Ubeity to dry and cure fish in any of the unsettled bays, 
hufooK, and creeks of Mova Scotia, Magdalen Islands, and 
Labndor; but as soon as these should become settled, agree- 
ments would have to be made with the proprietors. Newfound- 
land WBS not ittchided in the provision for drying and curing 

The KCiet article was omitted. Otherwise the terms of 
the prosiuonal tresty. properly documented, were in substance 
tboM of the definili^'e treaty, signed September 3, 1783. The 
Mine cotninissioners sif^ncd except that David Hartley had 
ncocdcd Richard Oswald. 

Only after the signature of the provisional treaty did Franklin 
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communicate to Vergennes the import of the agreement. Vcr- 
gcnncs replictl: "1 am at a loss, sir, to explain your conduct and 
that of your colleagues on this occasion. Vou have concluded 
I your preliminary articles without any communication between 
us, although the instructions from Congress prescribe that noth- 
ing shall be done without the participation o£ the King. — You 
are wise and discreet, sir; you perfectly understand what is due 
to propriety; you have all your life performed your duties. I 
pray you to consider how you propose to fulfill those which are 
due to the King? I am not desirous of enlarging these re- 
flections; I commit them to your own integrity. When you 
shall be pleased to relieve my uncertainty I will entreat the 
Ring to enable me to answer your demands. " * 

Franldin's reply shows at least an equal mastery of the art 
of negotiation. "Nothing has been agreed in the preliminaries 
contrary to the interests of France; and no peace is to take place 
between us and England till you have concluded yours. Your 
observation b, however, apparently Just, that in not consulting 
you before they were signed, we have Iwen guilty of neglecting a 
p<Mnl of bitoseance. But as this was not from want of respect 
for the King, whom we all love and honor, we hope it will be 
cxcu-sed, and that the great work, which has hitherto been so 
happily conducted, is so nearly brought to perfection, and is so 
glorious to his rrign. will not be ruined by a single indiscretion 
of ours. And cert^nly the whole edifice sinks to the ground 
immediately if you refuse on that account to give us any further 
tawBtancc " 

"It is not possible for any one to be more sensible than I 
am of what I and every American owe to tiie King for the 
many and great benefits and favors he has bestowed upon us. 
All my letters to America arc proofs of this; all tending to make 
the same impressions on the minds of my countrymen that 
I felt In my own. And I believe that no prince was ever more 
beloved and respected by his own subjects than the King is 
t^ the people of the United Slates. The English. I just now 
latm, flatter themselves they have already divided us. I hope 
■ Wharton, DifhmaHt CtrrutfmJmct. 11.: 40]- 
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tfab little misundcntAnfll •; will thrrcforc be kept a secret, and 
that ihry will find ihentMivn lol^ly mislalcen. " ' 

Vctgmnes trcasurtd no ill feeling. But he did write to the 
French minister in the United Slates, Luzerne, that he thought 
the members of Congress ought to know that the commi^oncrs 
had vidated their instructions, but he was not lo mentimi it as «. 
aiatpiaiai. Robert R. Livingston, the scc:rctary for foreign 
affairs, wrrotc a sharp criticism to the commissioners.* But 
their immense scr\'icvs overshadowed small irregularities. 

The Americans had carried their main points: indepcndmcf, 
^ boundaries, and the fisheries. The treaty was of incalculable 
value for both internal and external aSair^. The Americans were 
•o exhausted that they needed a period of peace. No one could 
fotCMe the great European wars that were to follow from i7(>3 
on; but if the Americans had not been completely free from 
Great Britain they would have been inevitably pulled into the 
rurrent . with utter economic exhaustion as a consequence. But 
the [NMtion of the Americans as neutrak enabled them lo gain 
gnat commercial advantages for they became the great common 
carriers on the high seas and their products found a ready 
market in the warring countries of Europe. 

The outstanding personal feature of the treaty is the skill, 
taknt, and patience of the American commissioneis. It would 
afanoM appear fortunate that there existed no wireless, no 
obks, no speedy means of communication. They were often 
BC Miu e d and criticized by their fellow countrymen. They were 
ne^Kted and slighted by foreign diploma u, or at best intrigued 
■glinil At times they were pressed for money to live on, 
bKsaae Congroa was irregular in its financial affairs. One 
cannot cacape the conclusion that they bore themselves as the 
pecn of the best diplcmuts of any or all time. 

'WluiUn, Ditiomalk Ccrrapvititmtt, U.: 404. 
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CHAPTER in 

JAVS TREATY, 1794 

"It b M buc DOW at when WashinKioii penned the words, *nd will ■!- 
wiyi h* Inic, ih«l ti b vain <o expect nalioiu to Mrt connstoitly from any 
■utire otiier ttun ifaal of intcKst. ... It follows from Ihb, directly, 
Umi the study ol inrercsts. a the one baab of sound and provideol policy 
lor alkUamm. Thb involves ■ wide knowledge of contemporary facts as 
«•■ at power to uprtdale them; but for a nation to exert iti full weight 
ii ike worid MKh uuwledie and apprtdatioo must be wide ^read among 
in fUm pcofde abo."— A. T. Uabak. 

The treaty granting indqiendence to the United States 
•nuacd so much displeasure in England that the adherents 
ti Fox and North in the House of Commons were able to pass 
• vole of lack of confidence in the cabinet on February ai, 
1783. Two days later the Shelbume ministry resigned. Pitt, 
tbe younger, secured the ratification of the treaty in George lU.'s 
oatDc on April 19, 1784. Congress had already ratified it on 
January 14. 

Tbc United States wanted a commercial treaty; but leading 
fj^glf«h boancss men knt;w that they had a monopoly on 
AoMfiaii trade. They knew Umt wars rarely divert trade 
iquta pennaiicnlly. Colonial commerce bad been and now 
Americu comtnerce was to be carried on largely by the aid 
of Bridih c^Htal. Lord Sheflicld put the idea nicely. "The 
•olid popwer oS supplying tlie wants of America, of receiving her 
produce, and of waiting her convenience, belongs almost ex- 
chnivcly to our own merchant.*." * Englishmen understood 
Americsn cooditiofu better than the French or the Dutch. The 
CBOBiuii language, common racial diaracteristics, and a common 
cMSBtim contributed toward this end. Furthermore, the 
indaittlil revolution appeared earlier in Great Britain than on 
the cootbent and thus gave the British the lead in the produc- 
tion of rannu^lurca. The English ports established thonselves 
Lord Sbefidd, Commit* of Ike Amtrkan Sbtta: 4. 
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BtntrqiAts for the European goods which Americans needed. 

Bftt Briton had a stable government; the European countries 
q^roached disorder step by step, which left them beliind as 
competitors. Great Britain furnished the best market for the 
commodities the Americans had to sell and for the articles they 
wanted to buy. Lord ShefQeld gives two incidents from the 
American Revolution that deserve notice. Ulien France loaned 
a sum of money to the Continental Congress to obtain clothing 
for the troops, the American agents went to Holland and bou^t 
English cloth and sent it to America. Marbois complained to 
Congress and received the reply that it was the duly of the 
American agents to get the best cloth at the least cost. Again, 
British manufactured goods came via various channels through 
the American ports in such quantities that the French minister 
repeatedly protested and had to go to the extent of threatening 
to withdraw French aid before Congress took action one year 
before the war closed.' 

Severe as the restrictions on American commerce had been 
before the war, the coming of peace found them at the mercy 
of the English. The Americans were treated as foreigners. 
The lucrative and necessary trade with the British West Indies 
was reserved for British vessels exclusively. So was the trade 
with Canada, Nov'a Scotia, and Newfoundland, and even the 
slave trade with the African coasts. Briti^ orders in council 
levied discriminatory tomiage and tariff duties on American 
vessels and goods as compared with those that were British 
owned. These measures tended to destroy the merchant marine 
of New England. 

The agents and factors of English merchants established 
themselves in American ix>rts: and by underselling the Ameri- 
can, French, and Dutch business men they rapidly acquired the 
bulk of the trade in their own hands. They speculated on the 
wants of the people and had no hesitancy in seizing lands and 
goods in satisfaction for debts due them. The imports from 
Great Britain in 1784 amounted to £.^.700,000, whereas the 
exports to Great Britain amounted to only £750,000. The 

■ Lonl SbrffifU, Ctm m tru >/ Amiritam Slain; lo. 
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of specie iind an accentuation of the 

i a remedy. Adams advised from 

c States give to Congress the jiower to levy Lniporl 
duties anil to regulate cotntnerce and thus permit the United 
States to prrscnt a united front with retaliatory measures.' 
I n alt a d of f«dU>wing Adams' advice. Congress accredited him to 
Uk oouft of St. James in 1785. The King and Queen received 
htm with due dignity; but Pitt failed to reciprocate the courtesy 
by tending a minister to the United Stales, The Secretary of 
Stale for Foreign Afl&irs, the Marquis of Carmarthen, and Pitt, 
too, hsiencd to his tale with interest, but neither made a single 
promiw and both api>eiired satisfied with the commercial situa- 
tkn. When Adams mentioned the relinquishment of the mili- 
laiy posts in the Northwest, they promptly retorted that the 
English had been unable to collect ihcir dcbu in America,' and 
that the Americana refused to pay interest for the period of the 
mr. As Adams grew more aggressive the English statesmen 
gmr nore civil and more taciturn. Adams reported to Jay; 
"AD parties have committed themselves against us, except 
Shdbunic and Buckingh.im, and the last of these is against a 
treaty of commerce with us." * Again : " I can obtain no answer 
from Ihe ministry to any one demand, proposal, or inquiry. " * 
Difficulties connected with the enforcement of the Treaty of 
I^ace continued. The British forces on withdrawing from the 
aesboard carried away with them a goodly numl>er of slaves, 
mottiy (root the Cjinilinas. Great Briuin continued to occupy 
ihe posts oo Ihe northern and the western frontier, claiming 
that (be Americans had neglected to perform their part of 
Iha pnanisc in regard to the loyalists and in regard to the 
pajmwDt of debts legally due Englishmen. Adams' instnic- 
tioDS ffon Concrcai called on him to request the surrender 
€( the poMs, to demand satisfartion for the ncgroeti taken, and 
to ask for a postponement of the Bcttlcmcnt of the d^ta. The 
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reason for the latter was to gain time to recuperate from the 
devastations of the war. Adams argued ihal holding the posts 
had withheld from American merchants a profitable fur trade 
and that furs to the vaJue of £100,000 would have gone to Eng- 
land in payment of the debts. This was a low estimate, for 
the list of furs advertised in London in the spring of 1787 con- 
tained over 360,000 skbis, all from the United States; and they 
were conservatively valued at £215,000. ' Adams argued fur- 
ther that the removal of the slaves from the southern States 
by Sir Guy Carleton meant not merely a. removal of their mar- 
ket value but it deprived their masters of their labor with which 
to produce goods to pay the debts.- Nevertheless, Adams 
could accomplish nothing. 

The bitiemess among the .\mericans about the posts in- 
creased. Notably was this true of the pioneers who went west 
to settle on the new lands, for they had lo bear the brunt of 
the attacks from the Indians. Although the savages may not 
have been aggressively encouraged by the English soldiers, ytt 
the tribes realized fully that (he Americans were too weak to 
take the [xisls. Moreover, the English officers assumed at 
times to settle disputes between the English and the Indians 
on the one hand and the American pioneers on the other. The 
Americans claimed that such settlements fell short of impartial- 
ity and that when they objected they were answered with taunts 
about the loyalists and the debts. 

London merchants continued to enjoy the benefits of free 
trade in American ports. And the American merchants con- 
tinued to complain of the restrictions on their shipping. Their 
fish oil paid eighteen pounds sterling a ton in England and 
their tobacco paid sixteen pence a pound, five times theoiiginal 
value.' Several of the States did levy what was called equaliz- 
ing tariff taws, that of Pennsylvania ui 1785 being noteworthy 
because it served as a model for the first federal tariff law of 
July 4, 1789. These tariffs were of a retaliatory nature against 
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a ind against ihc other Slates in the union as weU. j 
New Jeney and Delaware levied no duties; ncithur did llw] 
HMitbcm States cicepl Virginia, which served as an crophatkj 
InvitatioD to British commerce to come to their {Mrts. Britiflb.4 
ctatcsuen watched these events and concluded that it was us^ 1 
ka to lie their own hands tn a treaty with u central government ' 
which had no means of compelling the States to observe its 
In addition they cherished a remote hope that 
I chaos might bring the Americans again within the 
Britnh Empire. Before the constitution bad been adopted 
Lord Carmarthen remarked to John Adams: "I presume, Mr. 
Adams, that the States n-ill all immediately adopt the new 
ooostitution. I have read it with pleasure: it is very well drawn 
BpL" .\dams commented to Jay, "All this oracular utterance 
was to signify to me, what has all along been insinuated, that 
Ibetc is not as yet any national government, but that, as soon aa 
there shaQ be one, the British Court will vouchsafe to treat 
with iL" ' Shortly afterw&rd .^dams resigaed. His patience 
kad forbearance had held out remarkably, equaled perhaps only 
by those of his grandson at the same court during the trying days 
of the Civil War. 

Washington as President appreciated the danger of frictioa 
with England; and he instructed Gouvemeur Morris, who was 
then. 1790, in London on business, to sound the British govern- 
ment on a treaty. Like Adams, Morris accomplished nothing. 
Iiii7gt theScnatcTstified the appointment of Thomas Pinckney 
at South Carolina as minister to London. Great Britain decided 
to rec^Kocatc and sent George Hammond as minister to Phila- 
iWphfa Kamraond had been secretary to David Hartley who 
agncd the definitive treaty of 1 7S3. 

HiacDas Je£ferson had become Secretary of State, and he 
dhc o vcr ed that Hammond had no authority to negotiate a 
tnaty of commeire. He decided therefore to consider with 
the Britwh minister the execution of tlic Treaty of Peace. In 
fail note of December 15, 1791, Jeflerson presented his argu- 
■CM mder five hcatUngi: First, the British held the nortb- 

■AduM. Warii. VIII.: 415- 
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western posts, MichiUimBckinac, Detroit, Fort Erie, Niagara, 
Oswego, Oswegatchie, etc., contrary lo the treaty and these 
should therefore be immediately delivered. Second, the British 
officers bad attempted to exercise jurisdiction in the vicinity 
of the posts. They had acted as magistrates for the neighbor- 
hood, had issued warrants and conducted trials. These actions 
constituted a violation of American sovereignty and therefore 
of the treaty as well. ThirrI, the British had excluded Uie .\meri- 
cans from navigating their side of the boundary of the Great 
Lakes and of the streams. This interrupted the American fur 
trade, which was of consequence. Indeed, one great reason why 
the English held on to the posts was to monopolize the fur 
trade. Fourth, American slaves and other property which had 
been carried away during the withdrawal of the British troops 
from the coast should be paid for. Fifth, it had been discovered 
unce 1783 that the river St. Croix divided into two branches at 
the mouth, with a strip of land between that widened as it 
stretched inland. It had become a matter of importance to 
know which one of the two branches formed the northeastern 
boundary of the United States. And he asked for a siiecifica- 
tion of the acts on the part of the United States which Great 
Britain considered a non-compliance with the treaty.' 

Hammond replied at length on March 5, 1792. He justified 
the retention of the posts because of the vexatious laws of the 
State legislatures in regard to the loyalists and because of the 
unjust decisions of the slate courU in reganl to the debts. He 
maintained that Congress instead of facilitating the satisfaction 
of these obligations had thron-n obstacles in the way by for- 
bidding the allowance of interest on debts for the period of the 
war. He said nothing about the other points in Jefferson's 
deqiatch.* 

In response Jefferson reviewed ably the statutes and the 
dedsona of the courts pertaining to the loyalists and the dcbt.s. 
From this review he drew three conclusions. First, under the 
constitution the treaty was a part of the supreme law of the land 
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rfon. all Stale laws in contravention of the treaty were 
nun and void. Second, the United States had (ullilled its part 
at theigRcmeats, which meant that it had recommended to the 
State legUIatures to [>ay the claims ol the lojalists and it had 
reraoved all legal obstmctionii to the collection of the debts. The 
interckt on the debts during the war could not, however, be 
claimed tmder the treaty or under international law. Third, 
the ddivery of the posts was a clear and simple duty and could 
be accmipUsbed on a moment's notice; but the change in Ic^la- 
tion in the thirteen Sutes was necessarily difficult and slow.' 
Through ISnckney in London Jefferson could secure no better 
trEfttmcnt of his demands. So nothing beyond the joining of the 
bmes had been accomplished when he resigned as Secretary of 
Suie in 1701. 

On June 8, 1793, war broke out between Great Britain and 
Fnnce. Forthwith, the two belligerents authorized tlie seizure 
of provisions in neutral ships destined for an enemy port. The 
Aneriouis became the great neutral carriers; and their commerce 
wu ground as between two millstones. The number of ships 
gl^lly incrensed but the tonnage decreased, .\lthough the 
goods and the ships were not always condemned, yet the amount 
and the time of payment were at the discretion of the caplor. In 
aidcHlioa Great Britain began the stopping of American vessels 
npOQ the high sca5. onlering the crew on deck, and pressing into 
Ihenavalscrvicc those whom she chose on the pretext: "Once an 
Eogliihman, always an Englishman. " To give a few examples. 
By 1794 Sl Euatatia reported one hundred and thirty American 
iiiarli coodemncd; Bermuda, eleven more; Basseterre, thirty- 
five. TTw crevra and many times the passengers were either 
Im prito n cd or impressed. And they did not have a scrap of a 
traaty right on which to make an appeal. The Americans 
protested and threatened. "What," said the British, "what can 
a do with Great Britain, who is determined to have no 
s in this contest? Six or seven frigates can block your 
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The injury lo the commercial interests was so great that 
Congress discussed a plan of breaking off all relations with- 
Great Britain. Bui Wasliinglon endeavored to make adjust- 
ments and to obtain remedies. His first Uiought was to appoiot 
Hamilton on a special mission to Great Britain. But Monroe 
convinced the President that it would hardly be a wise choice 
politically. Thereupon, Jay was selected and Edmiuid Ran- 
dolph was made Secretary of State. 

Even Jay did not go with unanimous approval. It was 
pointed out that he held the position of Chief Justice of the 
Supreme Court and that he ought lo give his undi\'idcd atten- 
tion to its duties. He had expressed the opinion that the 
British could not be expected to return the slaves; although he 
thought there should be compensation. He had also expressed 
the opinion that there was some justification for the British 
retention of the posts. Randolph drew up the instructions. 
These were grouped around six points: compensation for the 
slaves, evacuation of the posts, repeal of tlie orders in coundl 
which restricted American trade with France, abolition of the 
practice of impressment, obtain the right of trading with the 
British West Indies, and comply with all of America's obliga- 
tions to France.' 

In Jime, 1794, Jay arrived in London. Lord Grenvitle, son 
of tJie auilior of the Stamp Act, was then minister for foreign 
affairs, and be received Jay with cordiality. The two carried 
on their negotiations through informal conversation^, so that 
the chief source of information is in the despatches which Jay 
sent home. 

On ihe question of the slaves Grcnvillc argued that when these 
came into English hands their status as property was lost.' 
Jay, as an anti-slavery man. was greatly impressed with Gien- 
ville's argument and conceded the point. GrenviUe argued 
further that it would be almost impossible to remove imtne- 
diately the troops from the western posts because of the difficulty 
in sending ordcn. Jay accepted that argument as well. But he 

ijKy, CerretfeiUema, tV.: iOl 
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did oppose the cession of an undefined stretch of territory ai the 
head of the Miasissif^i River, which Crcnv-ille wanted. ' On the 
Mibject at the seizure of American vessels and goods Grenville 
■aund Jay "that it is His Majesty's wish that the most com- 
plete and impartial justice should be done to all the citizens of 
Anxrica, who may, in fact, have been injured by any of the 
p* *"'**^)'^ above mentioned. " There was no promise of change 
in the orden in coimcil affecting trade with France. The sub- 
ject of impressments received just as pleasant and evasive words: 
"On the subject of the impress. Lord Grenville has only to 
assure Mr. Jay, that if in any instance, American seamen 
have been impressed into the King's service, it has been contrary 
to the Kill's desire; though such cases may have occasionally 
risen from the difficulty of discriminating between British and 
American seamen, especially where there so often exists an 
interest and intention to derci\'e. " ' By November 19, 1794, 
the negotiations were completed, and Grenville and Jay signed 
the treaty. 

Summarised briefly the following were the chief provisions. 
The British were to have one and one-half years in which to 
withdnw from the militar>' posts in the northwest. Reciprocal 
rights of tnde across the border between Canadians and Ameri- 
cans woe agreed upon. \ joint survey should be conducted to 
find the source of the Mississippi River. A board of commis- 
iioQCTft should determine which was the river Sl Croix. This 
fTWim i viinn iqxiTted its decision in 1798; but the actual survey 
was Bot QMiDideted until 187S. Another board wa.<< to determine 
the amooDt of the debts owed by Americans to British subjects 
bdOR the war broke ouL This board met and remained in 
for two >-ear<i but accomplished nothing because of 
The board revived its sessions after the Treaty 
of i8o2 had provided that the United Stales should appropriate 
t9Jb6^fioo for the purpose. A third board was to estimate the 
lanes inflicted on American merchants by the illegal capture of 
ibdr Jtaps and goods by the British, and. vice versa, dmilar 
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losses inflicted on British merchants by the unlawful actkMU 
of Americans. The final meeting of this board was held on 
February 4, 1804; and the total awards in favor of the Americans 
were $11,656,000 and, in favor of the British, $143,418. British 
holders of land in the United States were given full right to 
own and dispose of it as were also American holders of land in 
the British dominions. In the event of future war between the 
parties ihere was to be on either side no sequestration or 
confiscation of debts owed by the individuals of one to the 
individuals of the other party. Only the first ten articles are 
summarized above. They were intended to be permanent and 
consequently were not abrogated by the War of iSii.' The 
remaining articles, except the twelfth, expircdOctoberiS, 1807, 
as provided in the treaty. 

Under Article XII Great Britain consented to allow American 
vessels to sail for purposes of trade to the British West Indies, 
but these could not have a carrying capacity of over seventy 
Ions. Moreover, the United Slates agreed to "prdilbit and 
KsUain the carrying of any molasses, sugar, coSee, cocoa or 
cotton in American vessels, either from His Majesty's islands or 
from the United States to any part of the world except the 
Dnited States, reasonable sea stores excepted. " The restriction 
to vessels of aevenQ' tons capacity was irksome; but the pro- 
visioD that no molasses or sugar could be obtained was intolera- 
■ble to the rum producing and the rum consuming interests of 
the country. That Jay should have permitted the restriction 
CO cotton b surprising in the light of the later importance of 
that product. But in 1793 the cotton yield had been only five 
million pounds, one-tenth of which was exported. Cotton doth 
was unknown. Cotton was used chiefly as the weft or woof 
with linen warp in velvets, fustians, and jeans. The Senate 
leJuscd In approve this article; and therefore an additional article 
was inserted providing for the suspen^on of Article XII so far 
i> it pertained to trade with the British West Indies. 

Amerktns might trade with the British East Indies, but 

> See Sodetjr la the Propt<>tloa of itw Gotpd t. Nor Haven, 8 WbMtcn, 
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could not engage in the coasting trade nor cany East 
India goods to third countrica; neither could they take from the 
East Indies miblar)' or naval stores or rice. (Article XIII.) 
Bctma Great Britain and Ireland on the one hand and the 
UiUted Slates on the other reciprocal freedom of commerce and 
navigation was provided for. (Articles XIV and XV.) Article 
XVI permitted each party to appoint consuls. The procedure 
far the lalung of contraband from och other's vessels was 
prcKTibed and contraband itself was defined. (Articles XVII 
and XVIII.) Contraband took on greater scope in this treaty 
than in that with France, as timber for ship building and all 
articles that might be used (or the equipment of vesscl.<%, except 
unwrought iron and 6r planks. Furthermore, articles of food 
destined for the enemies of either might be declared contraband, 
but if captured sudi articles should be paid for. This treaty was 
ooe ti the first to provide that proviaons could be considered 
caotiaband. This stipulation stirred up great friction between 
Uk United States and France because, in the war then raging, 
the French wanted to obtain these supplies from the Americans. 

The two parties agreed to punish all piracy. Privateering was 
restricted. They agreed not to resort to reprisals until after 
mttifftCtiaa oa a complaint had been either refused or unreason- 
lifatf debyed. The &htps of war of each party were to be hospi- 
tably noeived in the ports of the other. Foreign pri\-ateeis 
oould not arm or pro\'ision their ships in the ports of either party 
or then >dl what thc>- had captured. But the ships of war and 
privateers of either contracting party could carry wherever they 
pleased the goods and ships captured from their enemies. On 
the other hand no shelter could be granted to the prizes taken 
(ram the subjects or citizens of either contractmg party by a 
third power. At this pro\-t«ion France not only took umbrage: 
but ifae contended that it was in violation of Article XVII of 
thr TVcmty of Amity and Commerce. 1 778. 

Each party was to protect the subjects or dtiaens of the other 
and their property within cannon shot of its coast. Thr>- agreed 
on the extradition of fugitives horn justice charged with murder 
or (orgery. 
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The treaty contained no mention of pay for the i 
carried o& by Carleton, nor any mention of the abolition of the 
impressment of American seamen- But the treaty did state 
that no American merchantman could enter the harbors or 
rivers of Nova Scotia, New Brunswick, Canada, and of the 
rt^on subject to the jurisdiction of the Hudson Bay Company. 

No AmericAD treaty was ever awaited with greater partisan 
interest. But the President gave out not a single word. He 
called a special session of the Senate, and that body approved by 
a vole of twenty to ten, except the twelfth article. Before ad- 
journing, the Senate enjoined its members not to permit a copy 
of the treaty to be made public. Three days afterward someone 
gave an inaccurate copy to the newspaper "Aurora," Senator 
Mason of Virginia, an Anti-Federalist, read it, and thought it 
would be better to have an accurate copy before the public and 
gave out the contents of the real treaty. 

Immediately the arguments used for and against the treaty 
in the Senate were presented lo mass meetings throughout the 
country; and a hundred other argumenu, most of them quite 
irrelevant, were added. The Anti-Federalists spent their fury 
first. When Hamilton attempted to speak in favor of the treaty 
the New Vorkers pelted him with stones. Jay was burned in 
effigy in several dtiee. The squibs, loasts, and jests played 
with the name of the American negotiator. "A perpetual har- 
vest to America, but dipt wings, lame legs, the pip, and an empty 
crop to all Jays." 

There were six principal points on which the treaty was 
fiercely attacked by Henry Tazewell, Aaron Burr, Stevens T. 
Mason, Brockholst Livingstone, and others. First, the evacua- 
tion of the posts was deferred too long, one and one-half years. 
In the meantime the Americans would be almost wholly ex- 
cluded from the rich fur trade with the Indians, Second, the 
sumnder of the claim for ihe slaves was unjust. Third, the 
probibilioa on the con&scation or sequestration of debts was a 
distinct loss lo Ihc Americans. In a future war this might 1<e a 
much needed weapon. Fourth, the right granted to the English 
to hold lands In America tn virtually the same manner as Ameri> 
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cmns mifht work misdiicf. A widespread fear existed that the 
Eoglish might enlarge their already vast tracls uf liind and 
through colooizatioD bring America under British influence if 
not under British jumdiction again. Fifth, the limitation on 
trade with the West and the Ea§t Indies left the Americans in a 
wurae poiiitlon than ihey were before. Sixlh, the extension of 
the contraband list to include food products and naval stores 
itnick a blow at American trade, particularly at a time when 
Fnnce was the best customer. 

Jay. himself, furnished the best arguments in defense of his 
tmty in a famous ilespatch to Randolph, November 19, 1794. 
Id that despatch he foresaw the leading objections, and he, too. 
grouped his arguments around six points. First, there was no 
reason to believe ihat a bciler treaty could have been obtained. 
This point fell short of being a strong defense; but it was thought 
that without a treaty the Americans would have been forced 
into the war. Second, the British traders at the military posts 
hftd thdr goods and their credits spread over large areas and 
over considerable stretches of time. Therefore, eighteen months 
was a short period in which to e\'acuate the posts. Third, the 
liberty of trade and travel across the northern boundary of the 
United StJUca was a wise concession and would make for future 
ttodentuiding and friendship. Fourth, the payment of the 
<MttB was a sine qua non. No treaty could be had without that 
pnvinaa. Fifth, the prohibition on conliscation and sequestm- 
boD vt debts was helpful to the Americans as borrowers. And 
Juy observed that in all Ukelihood the Americans would want 
to borrow foreign captial for a lung time. And sixth, the East 
India provision for trade revealed the good will of the English 
and the very limited provision for trade with the British West 
ladles was a coosider^le concession from the hitherto rigorous 
■nercandk policy. But if this provision were unsatisfactory 
the wfaok matter of the West India trade might be roconsiderod 
wtlhta two years after Britain's war with France should close.' 

On Matdi t. 1796, President Washington issued a proclama- 

doB aUtfais that Jay's Treaty was a part of the supreme law of 

■AMcrkaa Slatt hvtts, Fotdan Relatioas, L: soj- 
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the land. Not until March 3 did he send the treaty to the House 
of Representatives [or its action on the appropriations involved. 

The House spent two months in deliberating whether it 
should or should not support the treaty. Two great constitu- 
tional questions arose. Could the House as a matter of right 
request tlie President to furnish the papers pertaining to the 
treaty? Was it a duty of the House to vote the funds necessary 
to carry into effect a treaty which the Senate had approved? 
When the request reached Washington to furnish the pupers he 
promised to give the matter due consideration. He had no 
reason to fear the result which these papers might have on the 
House; but he declined to send them. He maintained ably that 
the House had no right to demand papers which he might 
think it improper to transmit.' Washington's letter settled 
once for all that whenever the House asks for papers they are to 
be furnished only at the discretion of the chief executive. 

On the second question one of the greatest debates in the 
House of Representatives occurred. Jatnes Madison and .\lbert 
Gallatin maintained that the Hou^e could refuse the appropria- 
tion. Fisher Ames made the notable speech on the subject that 
the House could not and should not refuse the appropriation. 
His frame was marked and his spirit was broken by the disease 
which later caused tiis death, but Ames took the floor and poured 
forth his arguments and convictions in words that glowed with 
the fire of a great cause.* He changed a majority of six against 
the carrying into effect of the treaty to a majority of three in 
favor of the treaty. Rarely may it be said that a speech in a leg- 
islative diamber changes the vote of one of the members. Ever 
since the victory of Fisher Ames Ihe House has voted the appro- 
priations spedffed in various treaties. 

Jay's treaty is justified on the ground that it was the best 
that could be had. Speculations deserve to be questioned; but 
in all likelihood the treaty saved the United States from a war 
with the British and the Indians at a critical period in America's 
history. Indirectly, it icttled two constitutional questions. 



'WuhUwtoD. Writimp.Xl.: lt(: XH.: lit. 
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Tht tn*,ty did embarrass the United States with France, e^ie- 
dally by inchidtng urticlcs of Tood as contraband, Bui it speaks 
well for the diplomacy of the period that the United States with 
no amy and no navy was able to carry to a successful conclusion 
omtnivenies with both Great Britain and France. 
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THE CONVERTIOn OF PEACE, COMMERCE, ADD 
HAVIGATION WTFH FRAUCE, 1800 

e witlioul just com- 

Thomas JclTerson negotiated with France the first treaty to be 
approved by \he United States Senate. This was tbc Consular 
Convention of 1 788. The certificate of the exchange of ratifica- 
tions bore the date of January 1, 1790. JeSerson occupied by 
the latter date the position of Secretary of Stale. Before the end 
of that year, December 8, 1790, Washington cautioned Congress 
about the disturbed situation in Europe. Gouvemeur Morris 
became the American minister in Paris, He grew so charmed 
with the royal court thai hi; even assisted Louis XVI. in his 
attempted flight. Upontheexecution of the King the revolution 
assumed a European aspect, France declaring war upon Great 
Britain, February 9, 170,5. 

Americans fell an almost universal sentiment of gratitude to 
France for assistance rendered: and they were decidedly biased 
in favor of the republican movement. A liberal fulfillment of the 
tieaty obligations to France would have drawn the United 
States into the war. In the cabinet meetings Jefferson espoused 
the cause of the French sympathizers and liamilton led the op- 
position in lax'Or of .\merican rights. On the question of 
whether the change in the government of France had lenni- 
nated the treaties, Washington decided that they were binding 
and that he would recognize the new republic by receiving its en- 
voy, Citizen Gcnf t, then on the way. On the question of the 
eleventh article of the Treaty of Alliance, 1778, by which the 
United States guaranteed to His Most Christian Majesty against 
aQ other powers the French possessions in America, Washing- 
ton decided that among nations the law of self-preservation is 
paramount and he issued his famous proclamation, April 33, 
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i7Q3> which conuined not the word "neutrality" but thegenuinc 
aubslftnce of that word. The conduct of the United States 
should be "friendly and impartial toward the belligerent 
powen." ' Anwfkans engaging in coattaband trade would not 
be protected against the usual forfeitures. .\nd the United 
States would prosecute all persons who might violate the law 
of natioas. 

Gcntt landed at Charleston, South Carolina, on April S, 179,^, 
because of contrary winds; and yet his ship reached Philadelphia 
bdore he did. Gen£t had brought with him two hundred and 
fifty blank letters of marque and reprisal; and in Charleston he 
issued four of these to privateers, which went to sea and soon 
returned with English prizes, some of them taken within the 
three mile limit of the United States. The British minister, 
Haountxid, protested. Jefierson wrote a note to the French 
minister in which he emphasized that the arming and equipping 
of privateers in American ports, the enlisting of Americans for 
llie French service against a friendly power, and the condemna- 
lion of pnixi by French consuls constituted acts incompatible 
with the territorial sovereignty of the Ututed States.* Several 
Americans who had enlisted were punished. The sale of prizes 
by the French consul in Philadelphia was stopped. A privateers- 
man fitted out in New Vork was detained. 

Gco(t and the French consuls protested. They pointed to a 
decree c4 the home government which made French consulates 
complete courts of admiralty. Jefferson replied that the 
Unileil States could recognize no such exercise of jurisdiction 
and that there was no basis for it in the treaties between the two 
countiics. Geott pointed to article twenty-two of the Trcity 
of Commerce, 1778, as conferring the exclusive right to fit out 
vcsaeb of war and to sell the prizes taken;* but Jefferson retorted 
that the aitide expressly denied this right to the enemies of 
dlbef paty.* GenCt and the French consuls continued their 
obonodous practices. In October, 1793, Genftt reported to his 

■AiMBfaan Sou Pvitn, FordKn ReUticau, I.: 140. 
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goveminent that he had cominissionnl and fitted out fourteen 
privateers which had taken eighty prizes. Washington had 
already decided to ask for his recall; and the French government 
complied with his request. The President revoked also the 
exequatur of the French vice-consul at Boston. Robespierre is 
reported to have said: "Gcnfit has made use of the most unac- 
countable means to irritate the American government against 
us." Rather than go back to face the guillotine in Paris, Genfit 
married a daughter of Governor Clinton and settled in New 
York. 

Citizen Fauchet succeeded GenSt with instructions to ask 
for the arrest of the latter and to send him back to France. 
Jcfierson declined upon reasons of law and magnanimity. 
Fauchet carried instructions also to disavow the acts of Genfit 
and of the French consuk which had infringed upon American 
neutrality and to open nQjolialions for a new treaty of com- 
merce. Bui France was not the only belligerent which had com- 
promiaed American neutrality; and she pointed to th: fact that 
English privateers had been fitted out in Savannah, Philadel- 
phia, and Boston. Indeed, the very ship on which Fauchet was 
to embark from Newport after his recall was searched by a 
British vessel within the three mile limit.' The baggage of 
Fauchet was ransacked, and a part of the papers led to the 
enforced resignation of Randoph as Secretary of State. Wash- 
ington asked for reparation from the British. 

James Monroe followed Gouvcmcur Morris as the American 
minister at Paris. Monroewon the confidence of the French and 
he dispelled all suspicions about Jay's mission to England. 
He endeavored to raise the embargo on American ships at 
Bordeaux, maintained, as the French put the idea, to protect 
merchantmen from capture bv the British. He sought also 
compensation for the illegal captures of American ships and 
goods. The news erf Jay's Treaty crtatcd alarm. The Com- 
mittee of Public Safety appalled to Monroe for definite informa- 
tion. This he was unable to give. The French discovered quickly 
that the terms of the treaty granted thr Engli^ an extension 
■AtDEricu Slaile Papers, FunJsn Rcbtiom, I.: 576. 
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of the contnl^and list &nd fortMidv the French to take the prUis 
nptuird from the EnglUh into American porta.' Monroe 
RorUtd instructions from h<nnc to defend the trcatyi but he 
fdt that be could not, and instead he encouraged the French to 
hope for A change of policy with the approaching presidential 
dectioo. But the Fiinich Directory decreed that the aUiance 
with the United States was it on end and that all goods destined 
for Great Britain would be treated as contraband. ' And in 
November, 1796, the Directory recalled Adel, ihe minister to 
the United States. 

Monroe was recalled and C. C. Ptnckney was commissioned 
lo ncned him. Just before Monioc's departure, December 
,fo, 1796, the membera of the Directory notified him that they 
would not recave another minister from the United States 
untO redress had been made.* On his arrival in Paris Pinckncy 
waa not officiaily received and he was so unjustifiably annoyed 
that be went to Amsterdam. The news of this rebuH reached 
the United States after the inauf^ural of John Adams as President. 
He decided to send thm: commis^oners to Paris to work for 
ft rcMotatfam of mutual friendly relations. These were C. C. 
Pindmcy, Jdm Marshall, and Elbridge Gerry. They labored 
lot ih months without obtaining official recogoilion. Talley- 
laod granted than an informal and mraningless interview; and 
t he re up on three men approached them who claimed to represent 
tibrDtrectary,ttaoKly,X,Y, and Z, later revealed to be Bellamy, 
Hautval. and Hoitinguer. These thrc« reprcsentpd tliat an 
y was due for allusions to the Directory made by President 
a En bis addrcM to Congress, that the United States should 
advance a loan of thirty-two million florins to France, and that 
Ibe American oommissioners should turn over pocket money to 
the amount of one millioa, two hundred thousand livres. The 
.Americans protested that they had no authority to consider 
thfsc Rqueats; and they sought io vain to discuss the real 
questiaiB at tsnic. Finally, Mr. X informed them directly that 

'Amnicu Suie Piperii Pardfa ReUtJoot, L: 711, 718, 7ji; Monroe. 
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they were expected to offer money. The Americans replied 
tliat they had not a sbqience for bribery. Mr. V replied that 
if nothing were done French frigates would ravage the coasts of 
the United States.' 

The American envoys wrote Talleyrand a long letter review- 
ing the relations between the two governments.* He replied that 
two of the envoys were persona non grau to the Directory, 
On April 3, 1798, the Americans asked for their passports and 
for letters of safe conduct. Pinckney and Marshall, the Federa- 
lists, were subjected to discourtesies and left Paris. Gerry, the 
RepubUcan, would no doubt have done likewise had not the 
French threatened immediate war if he did so.* He remained 
until August 1 , but accomplished nothing for he had no authority 
to D^oliate alone. President Adams declared: "I will never 
aend another minister to France without assurances that he will 
be received, respected, and honored as the representative of a 
great, free, powerful, and independent nation." * 

Relations in the United Slates with France were at the break- 
ing point. American \'essels and cargoes had been appropriated 
for French use without payment. French merchants and agents 
of the go\'cmment refused to pay other obligations of indebted- 
ness. A decree of July 1, 1796, provided that neutrals should be 
treated by France as they permitted themselves to be treated by 
Great Britain. This allowed a large amount of arbitrary power 
to the captains of French war vessels. Another decree of 
March 2, 1797, provided that enemies' goods on board neutral 
ships should be seized and that neutral sailors ser\-ing on enemies* 
ships should be deemed pirates. This meant that Americans 
impressed into the British service might be hanged at the yard- 
arms of the vessel. The French agents in the West Indies 
issued several decrees directing the seizure of American vessels 
carrying contraband, or if destined for or coming from British 
porta. Indeed, it was under these decrees that most of the later 
spoliation claims arose. A few examples will indicate the char- 

*AB>erican State Papcn, Fokvb ^-'■'""f. n.: 158, 161. 

*Ibld.,n.: 169. 
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•ctcr o{ buodrcds of seizures. The schooner " Industry, " a 
duly registered vessel of the United Stntes, sailed from Boston. 
June t, 1798, for Surinam with a cargo of merchandise, owned by 
Manton Watson of Boston, a citizen of the United States. 
The Kfaooner was lawfully pursuing its voyage when seized 
ud captured on the high seas by the French privateer, "Vic- 
loin," was taken into the port of Cayenne, and there libeled, 
condemned, and sold as a prize. The sole ground for condcm- 
oatkn was that the r6le d'6quipage, or list of the ship's crew, 
whkfa ibe carried was signed only by one notary public, without 
the cnafinnatioa of witnesses. The total value of the venture 

The "Venus" was a duly r^stcred American vessel of Wclb, 
MaautchuMtts. On September 13, 1790, she was homeward 
bound from Port au Prince with a cargo of molasses. The 
Fimcli privateer, "La Republique Triomphante" captured her 
ypoo tbe hi^ seas, and took her into Cape Francois where she 
wu fioodanned because the captain had Qot provided himscU 
with a sea-letter and an invoice at Port au Prince; it being 
tboriore prc»umcd that (he vessel and cargo were English. ' 

The sloop "Martha" of Fredericksburg, Virginia, sailed from 
that port on Februar>' 15, 1705, with 630 barrels of flour for 
Fort Dauphin in Hispaniola. OS Port au Paix, the master went 
in his boat to inquire the state of the market He was ordered 
to bring his vcuel into port or take tbe chances of being fired 
upon. He appealed to General Lavaud, who insisted that the 
flour should be delivered for the use of the Republic at twelve 
doDan a bairel and that he should take in return coSec at thirty 
sols per pound. The master refused and asked permission to 
leave. This was denied him. At length he yielded and was then 
cnmpeHed to sign an agreement releasing the port authorities 
Iran ropooaibiUty. The price of the Sour was lower than the 
naffcet vahte and t}K price of the coffee was abnoat tripk that 
of the inwket.* 
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TTic American registered brig, "Juno," left Charleston, No- 
vember 2, 1797, bound for Santiago de Cuba with a valuable 
cargo of rice, flour, and beef. On November 11, the brig was 
illegally captured by the French privateer, " Malounic, " taken 
into Santiago de Cuba, from whence the ship's papers were sent 
by the French consul to Cape Francois, where the vessel and 
cargo were condemned against the protest of the master that the 
c^ture and condemnation were contrary to the law of nations 
and the treaties between the United States and Fiance.' 

The schooner "Experiment" sailed from Philadelphia for 
Antigua. She was captured on the high seas August 5, 1798, 
by the French privateer "Deux .\mis." A prize crew was 
placed on board, which robbed the vessel of a number of articles 
and carried away the ship's papers. At St. Eustalius the cargo 
and vessel were sold without any trial or condemnation. Later 
the tribimal at Basseterre condemned both as good prize on the 
ground that the rdle d'6quipage could not be found among the 
papers.* 

The "Commerce" left Newburyport for Jamaica in December, 
1796. A French privateer met the vessel, fired a warning gun; 
the vessel hove to, and forthwith received a broadside which 
wounded four men. The schooner "Zilpha" left Tobago for 
Portsmouth, New Hampshire. She was captured by a French 
privateer, February, 1797, token into San Juan, Porto Rico, 
strif^ied of her saiU, rigging, and pro\'isions', and the master and 
crew received orders to leave her. The ship "Cincinnatus" of 
Baltimore was taken on the high seas, March 7, 1797. The 
French tortured the captain with thumbscrews and promised 
relief if he would declare his cargo lo be English property. He 
refused and was released with bis vessel after being robbed of 
his provisions. 

The "Maria" was rt^tered at Portsmouth and was captured 
DO • voyage from Tobago to her home port, taken into Guade- 
loupe where both vessel and cargo were illegally condemned. 
TTic "Staliia" was also r^stertd at Portsmouth, valued at 




tSiOoo. She left Norfolk, Virginia, for London with a cargo 
at nuhogany, logwood, etc, valued at $6^444. On the high 
Mas she was captured by the French vessel "Hazard", taken 
into Nantes, and after several trials the cargo was unlaw- 
fully condemnni, and the"Statira"herself was detained for two 
and ooe-half ytan at the end of which time she was sold to pAy 
charges that had been levied upon her. So Thomas Manning, 
the owner, lost the ves^, the cargo, the freight, the expenses 
connected with the trials, seamen's wages, and the value of her 
outfits. The insurance on the vessel was $4,111.40. The net 
ton was $15,868.80. 

On April 37, 179S, Congress passed an appropriation for 
aiming merchantmen. Three days later a Secretary of the Navy 
«M added to the cabinet. Other arts provided for the creation 
flf a marine corps, the purchase of ships, the capture of French 
voKlft, the suspen^on of intercoiusc with France, and on July 7, 
1798, the abrogation of all treaties with France. President 
Aduns appmntcd Washington " Laeutenant-General and Com- 
maDder-in-Chief of all the armies raised or to be raised in the 
United States. " And the President revoked the exequaturs of 
the various French consuls in the country. 

Tbe Preudcnl proceeded to organize the Navy Department. 
He Rppotnled Benjamin Stoddert as Secretary. Letters of 
maique and reprisa] were issued to merchantmen, althou^ 
their opportunity was small, for the French merchant marine 
had been swept from the seas. Ordinary merchantmen were 
authorized to "repel by force any assault" while acting on the 
defensive.' By March 1, i7qg, three hundred and sixty-five 
private vessels had been fitted out with arms and acted under 
orders from the nav>'. The navy itself grew from almost 
ootfaing to forty-five vessels. Congress suspended conmiercial 
intdToune with France and her dependencies. There was no 
dcdaralxm of war on either side; but the American vessels 
captured Frcoch aimed ves-sels, recaptured American vessels 
both pubUc and private: and French merchantmen, their car- 
gaca, and privateers were condemned as prizes in American 
■Art of June IS, 179S. 
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courts. The lolal number of prizes taken was approxiinately 
eighty-five. Two of these were afterward pvcn up under the 
treaty and about a dozen were released as being unlawfully 
*"if" Yet no war existed between the United States and 
France. Talleyrand and Adet so held for France, as did the 
French prize tribunals.* The United States Court of Claims up- 
held the same conclusion in numerous cases.' 

In the summer of 1798 Talleyrand assured William Vans 
Murray, the American minister at The Hague, that any envoy 
the United States might send to France " would be undoubtedly 
received with the respect due to the representative of a free, 
independent, and a powerful nation."' Thereupon, Adams 
appointed in due time, February, 1799, a commission to go to 
Paris, composed of Oliver Ellsworth, Chief Justice of the Su- 
preme Court, Vans Murray, and Patrick Henry. The latter 
declined to serve, so Governor William R. Davie of North 
Carolina took his place. The three met in Paris early in March, 
tSoo, just as the Directory was overthrown and the Consulate 
estabUshcd. They were therefore presented to the First Consul, 
Napoleon, on March 8; but because of the illness of the chief 
French commissioner, Joseph Bonaparte, the negotiations did 
not begin until April 7, i8oo, and they lasted nearly six months. 

The American commissioners carried instructions to demand 
an indemnity for spoliations of American commerce. These 
claims were divided inlo two classes: &rat, the claims for spolia- 
tions that took place before July 7, 1798, which should be based 
upon the treaties of 177S; second, the claims for spoliations that 
took place after July 7, 1798, which should be based upon 
fntemational law. When the spoliation claims were settled the 
Americans should then negotiate a treaty of not more than 
twelve years' duration. This treaty should establish a commis- 
flioo to pass upon claims between the two countries. Thty 

' One exception ii the "Coacord." OHifisaitMl by the rotnincrciiil tribunal 
« tlw bit of Fnum "because the Unitnl Sum uid Fnncc on: in » 
itUc of hcntilitia from July 9, tJoS." a Court ol Claims 4.^j, 

'Thr "Conrard," jj Court ol Claiibi, 4i>; Grsy, Administnlor, 31 
Court o( Clums, J401 Cuthins, Admiaiftntor, 11 Court ol CUnu, 1. 

■ Aauku State nptn, ntciga KAlhiw, H.: ui- 



COKVENTHW OF PEACE, ETC.. WITH FRAN'CE. tSoo 6«) 

shoutd endeavor (o exclude French privateers and prizes from 
American ports; and they should observe Jay's Treaty. They 
were to omit all mcntitm of an alliance with France, the guaranty 
of Freoch possessions, any semblance of judicial authority by 
French eonsuLs, and all promises of aid, financial or otherwise.' 

On the subject of the spoliations the French commissioners 
■igued that there had been no valid abrogation of the treaties of 
1778 by the act of Congress on July ;, 179S, because it required 
the consent of both parties to sever the compacts. They argued 
further that the hostilities engaged in did not constitute war in 
the legal sense; and even if war had existtYl the treaties were of 
suchapcrmanent nature that warcouldnot aflect them. Hence, 
the treaties were still in force and would form the basis for the 
Bettlencnt of claims made by either party against the other. 
But, said the French commissioners, suppose that war had 
mtted and that the «-ar had annulled the treaties, then the 
mr had annulled all claim for indemnity as wcll.^ On August 
It, iSoo, they presented the two horns of the dilemma to the 
American commissioners. "Either the ancient treaties, carrying 
with than the privileges resulting from anteriority, together 
with stipulations for reciprocal indemnity; or a new treaty 
pramtsing equality, unattended with indemnities."' The 
phrase " the privileges resulting from anteriority " referred to 
Jay's Treaty. The Americans refused to take cither horn and 
prapceed that the validity of the treaties of 1 778 and the subject 
at indemQity for ^xiliaticHis be left to future negotiations. In the 
mcaiitime the treaties in dispute should remain inoperative.* 
TU* became the substance of the second article in the 
diaft. 

Otbcr agreements stipulated in the treaty were: Restora- 
tion of public ships taken during the hostilities. Return of 
ptopcTty captured, except contraband, but not condemned be- 
fon the exchange of ratifications. Contract debts were revived. 
VomIb o( the two nations, privateers, and prbes were placed on 

SUU Papcn, Fofcipi RriUiona, n.: joi. 
.. n.: JIS. J»0- 

-, a. M.. 



LEADING AMERICAN TREATIES 



I 
I 



the most favored nation basis. Id substance the droit detractioD 
and tbe droit d'aubaine were abolished. Debts should not be 
sequestered or confiscated in lime of war. The rights and 
prerogatives of consuls were placed on the roost favored nation 
ba»s. Contraband excepted, the ships and merchandise of the 
dtizens of cither party could freely go to the ports of an enemy 
of the other parly: and such ships might engage in the coastwise 
trade of such an enemy country. As compared with that of 1 778 
the absolute contraband list was revised so as to omit the more 
antiqualed implements of warfare, but there was no mention of a 
conditional contraband list; and it was specified that the vessel 
carrying the contiaband as well as the residue of the cargo 
should be free. Free ships made free goods except contraband; 
but enemy ships convej'ed their character to neutral goods on 
board except such neutral goods as had been placed on 
board before the declaration of war. The right of vi'iit and 
search was regulated. Prize courts could sit only in the home 
country of either party. And the ports of ci ther party should not 
become a naval base for the enemies of the other.' 

The crucial article in the treaty was the second. "The 
Ministers Plenipolentian' of the two parlies not being able 
to Rgrce at present respecting the treaty of alliance of 6th 
Fdiruaiy, 1778, the treaty of amity and commerce of ihe same 
dlte, and the convention of 14th November. 17K8, nor upon the 
indonnities mutually due or claimed, the parlies will negotiate 
further on these subjects at a convenient time, and unlit they 
may have agreed upon these points the said treaties and conveo- 
tioa shall have no c^ratJon, and the relations of Ihe two coun- 
tries shall be regulated as follows:" 

Before approving, the Senate expunged this article and sub- 
stituted the following: "Ii b agreed that the present convention 
■hall be in force for the term of eight years from the time of the 
exchange of the ratifications" The resolution of tfae Senate 
bore the date of February 3, 1801. 

Napoleon Bonaparte, Fiist Consul, agreed on July 31, 1801, 

En the Bamc of the French people "toKcept,ralify,aiidcoDfinn 

« UaBor, TVMito, 1.: 406. 
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the above convenlJon, with the addition importing that the 
CDOvcntion iball be in force for the space of eight yean, and with 
the retrenchment uf the second article; Provided, That by this 
retrenchroent the two States renounce the respective prclcn- 
liofLS which arc the object of the said article. " ' 

The ratifications were exchanged in Paris, July 31, 1801. 
In due time President Jefferson submitted the treaty with the 
additions made by the Fiist Consul of France to the Senate, 
«rhkh body on December 19, 1801. declared the convention 
ratified and returned it to the President for promulgation. 
He issued hisproclamation on December 31, 1801. "So died the 
treaties of 1778, with all the obligations which the>' imposed, 
and with them passed from the ticld of international contention 
the claims of American citizens for French spoliation" said 
Justice Da\-is in Gray, Administrator v. the United States, 31 
Court of Claims, 387. 

But the Convention of tSoo did much to suspend the tendon 
betwe en the two parties. Its success was of a negative character. 
It put an end to the hostilities, which, if continued, would have 
made the future acquisition of Louisiana improbable. And the 
convention relieved the United States of possible entanglements 
due to the treaties uf 1778 and to the Convention of 1788; all 
three of which had proved troublesome during the previous 
dende. 

The American claims against France up to September 30, 
1800, may be divided into two classe5~ First, those which were 
the subject of the second article; and these by the action of the 
United States Senate and of Bonaparte were cancelled. There- 
after, the daimanu could look only to the United States for 
sktitfaction. Second, those chums which were the subject of the 
toufth and fifth articles of the Convention of tSoo. These 
involved d^ts due for suf^lies shipped to France or due for 
pn£mptioo of cargoes; and these involved compensation due for 
ddsjrs to tUpa sitd cargoes because of various embargoes and 
B for pcoperty captured but not condemned. This second 
IS let tied by the Treaty of 1 803, when the United 
'Malloy, Trtatkt. t: 505. 
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States assumed them to the ejtlcnt of twenty million livres as 
part payment of the purchase price for Louisiana. 

As was clearly understood the claimants under the spoliations 
were barred from prosecuting their cases against France. And 
dnce the United States had obtained release from irksome 
treaties by bargaining away their rights, these claimants natu- 
rally looked to their own government for reimbursement. The 
first application to Congress for relief came in 1802. This was 
referred to a committee, which made a report of the history of 
the cases; hut Congress look no action. Another committee 
made a favorable report in 1807, but Congress failed to act. In 
1823 and 1S14 both the Senate and the House committees 
reported adversely; the only adverse reports that have been 
submitted. The claimants thereupon increased their activities, 
which resulted in the publication by Congress of much new 
material in 1826. In 1835 the Senate passed a bill appropriating 
five million dollars; but the House did not act. A bUl providing 
for the same amount passed both houses in 1S46; but President 
Polk vetoed it. Prcadcnt Pierce did the same with a similar 
bill in 1S55. Finally, in 1S85, Congress passed a law referring 
the cases to the Court of Claims. 

The statute did not permit the Court of Claims to render 
a deci^on in the form of a judgment but in the form of an 
advisory opinion lo Congress based upon the conclusions of 
fact and law. All petitions had to be filed within two years. 
These had lo show that the claimant was of the next of kin 
of the original owner who must have been an American citizen 
ai lie time of the cloture; that the vessel was not bound for a 
blockaded port; that she had not resisted search; that the owner 
had no contmbarul on board, and that the owner or his repre- 
sentative had made a protest before the court which unlawfully 
condemned ihe ship or the cargo. The statute made no pro- 
vision for personal injuries, numerous as these had been; nor 
did it allow interest on the original claim.' 

The Upsc of nearly a hundred years had destTo>-ed much 
c\-idencc. In several instances there was no next of kin. Those 
■ 13 Sututa at LuffB, 383. 
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claanis which could be proved the court reported upon favorably ; 
which ineaoL that Congress might or might not allow the muntry 
to ntisfy the recommetutations of the coun. £^-£0 then the 
appropriation ran the risk of a veto, which President Cleveland 
applied in 1896 to a hill carrying a million dollars. So far Con- 
^^ Ipos has made four appropriations in payment of the awards of 

L 

^F Snce 
■ award t 
B^ awaids 



Man* 3.1891 11^04,095.37 

March 3, 1899 ifiSSA7S<H 

May 17, 190J 798,651.37 

F^rnuuy 24, 190S 753.660.93 

3,910,860.61 



Snce 190s no appropriation has been made to satisfy an 
award by tlic Court of Claims in a spoliation claim although 
•waids beyond a million dollara in favor of individual sufferers 
are awaiting satisfaction. The Court of Claims cleared its 
docket of all remaining French spoliation cases in 1Q15. The 
Attoraey General stated in his annual report for igr; that 
6^79 cases telatinf; to 3,309 vessels had been disposed of under 
the act of January 20. 16S5. Out of the total number of cases 
4^36 were dccidod in favor of the United Slates, lca\-ing 1,853 
decided in favorof claimants. It should be stated that the policy 
of Coogreaa has been to exclude from the ^)propTiations all 
Mfuds to bvor of Insonnce companies. 

The optnicn of President Taft on the obligation of Congress 
to pay the daims deserves to be quoted: "In my last message, 
I raaxnmcndcd to Congress that it authorize the payment of the 
*™^rp or JudgmenU of the Court of Claims in the matter of the 
pRDdi ^wGatioD cases. There has been no appropriation to 
pay tbew judgment* since 1005. The findings and awards were 
obtEtiwd after a very bitter fi^t, the Govenunent succeeding in 
about Kventy-five per cent of the cases. The amount of the 
awirda ou^t, as a matter of good faith on the part of the Gov- 
MBflMit, to be paid." (Fron the message of December n. 
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iQii.). Many eminent men in public life have favored the 
payment of these cUims. Among them are James Madison, 
Edward Livingston, DeWitt Clinton. Edward Everett, Daniel 
Winter, Caleb Cushing, Charles Francis Adams, Rufus Cfaoate, 
Charles Sumner, and Thomas B. Reed. 

The constitutional provision upon which their arguments 
hung was the cbuse in the &fth amendment of the Constitution: 
"Nor shall private property be taken for public use without 
just compensation." 

The other claims of Americans arising out of the interna- 
tional conflicts of that early period in our national history fared 
better. The cl^ms against Great Britain up to 1796 were 
settled by a commission in accordance witli Jay's Treaty. Henry 
Wheaton obtained recognition and payment for those against 
Denmark in 1830. Those against Naples were provided for 
by the agreement of 1833. Those against Holland for the pr»> 
emption and condemnation of American goods and ships within 
her territorial waters during the French occupation were at the 
suggestion of the Dutch Government presented to France and 
paid by her under the agreement of 183a. The claims for 
^wliations under Napoleon after 1801 were presented for pay- 
ment by the American minister, Joel Barlow, in 1811, during 
N(^)olcon's Ru&siao campaign; and Barlow died on the return 
journey (o Paris. Gallatin took up the task in 1 8 1 6 ; and William 
C. Rives completed the negotiations in 1831. France agreed to 
pay twenty five million francs, or about one fifth of the losses 
BuSered. For several years the Chamber of Deputies refused to 
appropriate the money. As a protest the United States severed 
diplomatic relations by rccalUng the minister, Edward Living- 
ston, from Paris, which was followed by the withdrawal of the 
French minbter, Pageot, from Washington. Great Britain 
oBcrcd her mediation and France took thereupon definite steps to 
discharge the obligations. The claims against Spain were settled 
under the Treaty of 1819 by which the United States acquired 
Florida. 
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i which we have just dgned will cause no tears to b« 
sbcd: they pr^)Bre ages of happiness for innumerable generations of human 
creatures. The Mississippi and Missouri will see them succeed one uiotlier. 
nod multiply, tnily worthy of the regard of Providence, in the bosom of 
equality, under just laws, freed from the errors of superrtllion and tlie 
scourges of bad goi'eninient." — Robbkt R. LtviNCSTON, 

The welfare of the American settlers west of the Appala- 
chian Moiinl^ns depended largely upon the free navigation of 
the Mississippi. For example, the whiskey insurrection in west- 
em Pennsylvania ag^nst Hamilton's excise taxes would not 
have occurred had the Ohio and the Mississippi been open. But 
the tax made the distillation of whiskey unprofitable; and the 
cost o( transporting the grain to the eastern market consumed 
the value of the grain. The settlers on the Ohio and the trib- 
utaries of the Mississippi fared worse. 

In 1790 Spain was on tlie verge of a rupture with Great 
Britain. Jefferson thought the time opportune to ptish the 
question of the right to navigate the lower Mississippi. There- 
i^n. President Washington nominated William Carmichel, 
then chargf d'affaires at Madrid, and William Short, then 
chorg^ d'affaires in Paris, as commissioners plenipotentiary to 
nqjotiate and conclude a convention. 

These commissioners received instructions to insist tipon 
four main stipulations as a sine qua non of a treaty. First, 
the southern boundary of the United Stales should remain at 
31 degrees latitude on the Mt.ssissippi and should follow the 
Hnc eastward as described in the treaty of peace with Great 
Britain, 1783, The western boundary should follow the middle 
ol the chaimel of the Mississippi, no matter how that cluumcl 
mi^t vary. Furthermore. Spain should cease to occupy or to 
exercise jurisdiction within the .\merican boundaries. Second, 
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I should have the right to navigate the Mississippi 
in its whole breadth nnd length from its source to the sea, as 
I by the Treaty of 1765. Third, .\merican vessels, 
n, and persons on board should not be stopped and should 
be fm from all dues whatsoever. Fourth, such rights should 
be allowed Americans on the Spanish banks of the river as to 
make the right of navigation practicable. It was included as 
desirable that a treaty of commerce be negotiated providing 
for free Intercourse with the ports o£ Spain and with tliose of 
her dominions and for the extradition of fugitives from justice.' 
The American commissioners met at Madrid early in Febru- 
*!>■, 1793. Diego de Cardoqui had been appointed the Spanish 
plenipotenliar)'. He had acted in that capacity before and bad 
repeatedly refused the same requests from the Americans. But 
the event which turned the tables against the Americans was the 
cxecuti<ni of Louis XVI. Spain declared war against France. 
The difficulties between Spain and Great Britain were adjusted 
■nd ibe two catered into a defensive and oSciuive alliance. 
Neverthdesftt Carmichxl and Short proceeded to argue in 
■Gooidaiice with their instructions that Spain had ceded her 
ri^ts of navigation to Great Britain in 1763; that in 1783 
Spam (Ud not recall these rights which had l^ecn ceded to Great 
Britain; that in the same >-ear the foiled States succeeded 
to the rights of Great Britain; and that holding the upper 
waton the .\meiicans had a right to mtvlgale the lower. Gardo- 
qai replied that in accordance with international taw the state 
wtiidi held both banks at the mouth controlled the river 
bet we eu them. Great Britain relumed to Spain both banks of 
tlie M b rii ii ppi with no re»ervatian on the right of navigation: 
hence Gmt Britain couk] not cede the right to the United 
Sttto. And even if the British did have the right to navigate 
the rivtr after 1783, the Americans could not claim such a right 
becsvc they liod lo»I their rii^ta as British subjects by declaring 
their independence.' The Americans carried their appeal to 
Godoy, the chief minister, but accomplished nothing. Neither 

_ Suie Ptfitr*. Foreign RcliEioiu, I : t$t. 
t: «6o. 
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could they appeal to Greal Britain for assistance becatise the 
relations between the United States and Great Britain could 
hardly be said to promote coSperative efforts in the period 
preceding Jay's Treaty. 

A year later, August, 1794, the Spanish minister to the 
United States, Jaudenes, intimated to Edmund Randolph that 
Spain would negotiate with a minister of proper "character, 
conduct, and splendor," So in November, 1794, Thomas Pinck- 
ney was transferred from London to Madrid. He found the 
first minister, Godoy, aiudous for delay, a natural course for 
Spain held possession of the subjects in controversy. The nego- 
tiations were to have begun in June, 1795. Pinckney waited 
until October 14 without receiving any attention. On that day 
be asked for his passports. Three days later he ai&xed his 
signature to the first treaty between the United Slates and Spain.' 

The chief provisions of this treaty were: First, the boundaries 
to be established in accordance with the Treaty of Paris, 1783, 
that is, the 31st parallel and the middle of the channel of the 
J^ississippi. Second, the Mississippi was thrown open to Ameri- 
can vesscb, and New Orleans was made a free port of deposit 
and transhipment of American goods for three years. The treaty 
contained pro%-isions for the establishment of a claims commis- 
sion, for a recognirion of the principle of free ships make free 
goods, and for the exclusion of naval stores and provisions from 
the contraband list.* 

On its face this treaty appeared to be satisfactory, but numer- 
ous troubles arose. The commissioners could not agree on 
the boundary line. Spain would not withdraw her troops from 
American soil until a decision should be reached whether she 
was to destroy the fortifications or not. And continuous annoy- 
ances occurred in conocctioa with Kew Orleans as a port of 
deport. 

During the next five years appeared several ominous signs. 
Spain realized that Louisiana was a constant source of expense. 
The total receipts of the Spanish government at New Orleaiia io 
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i8ot mounted to 950,000 Uvrc» and the expenditures to 
3,84i/xx> livre*.' .\flcr the Treaty of 171)5 Spanish conunerce 
(rom the port of New Orleans decreased white American com- 
mctcc gieatly Increased. In 1704 thirty-one vessels from the 
American seabowd cities entered the custom house and only 
tweaty-three barges from the settlements on the Ohio. In 1799 
sevcniy'digbt vessels entered from the /Vmcrican seaboard and 
one-huodicd and eleven river boats from the \)p river settle- 
ments.* To this increase Pincltncy's treaty and the westward 
mtgiation contributed their respective shares. 

The Convention of iSoo between the United States and 
France bore the date of September 30. On the very next day, 
October 1, iScx>, France by a secret treaty acquired Louisiana 
from ^lab. The treaty is known as that of St. Ildefonso. 
Accofding to it France should procure " an aggrandizement " for 
the Duke of Parma, the son in law of the King of Spain. This 
■SKrandizement might consist of Tuscany or some other well 
rounded state which would inrrease hts subjects to the number 
ct one miUioD. And the duke was to be given all the rights of 
rojnl digni^ and the title of king. Six months after these 
dctaib had been arranged Spain agreed to dcliv'cr Louisiana to 
France "with the same extent that it now has in the hands of 
Spain, atxl had while in the possession of France, and such as it 
ought to be in conformity with the treaties subsequently con- 
chided between Spain and other states. " * 

Tile imtouched resources of the Mississi{^i and the name 
at T/nrftiana appealed to the imagination of the French. 
Napoleon's ambition included the rebuilding of a colonial empire. 
In the Tnaty of St. Ildefnano he had accomplished the first step. 
The ugmng ot the preliminary articles of peace at London 
October i, i^i, constituted the .tecond step. The third stqi 
coonsted in subjugating San Domingo. That island held the 
key to the rebuilding of the French colonial ^tem in the West 
Indies and in Louisiana. 

'OMBhy. tV- joj, loouwu. 

'oShb. ftarfJw it EtpaiU, 691; UtHay, Trtaiki. V: 506. 



flO LEADING AMERICAN TREATIES 

la 1789 the combioed imports and exports of ihe island 
were valued at more than one hundred forty million dollars, 
mostly sugar, coffee, indigo, and cotton. The population num- 
bered six hundred thousand; less than forty thousand of these 
were white; and these held the economic and, therefore, the 
social and political control. Over &ve hundred thousand of the 
n^roes were held in rigid slavery. The plantation owners had 
grown restive under pressure from two sources. One was due 
to the mercantilism of the French colonial system. Their 
exports had to be sold in France and their imports had to be 
bought there; and all goods had to be carried in French bottoms. 
But the greatest source of uneasiness sprang from tlie jealousy 
of the free mulaltoes who had the conviction that a trifling 
difference in blood or color was an unreasonable basis for the 
social barriers. When the French revolution came these mulat- 
toes claimed to own one third of the land and one fourth of the 
personal property and oflered the revolutionists at home one 
fifth of th^r possessions if they could be relieved from the 
tyranny of the whiles. The wealthy Creoles of the island 
preferred death to sharing power with the inferior race, and 
therefore supported the Bourbon cause. The mulaltoes sup- 
ported the National Assembly. Both parties supplied them- 
selves with arms. In the inevitable conBict the whiles were 
almost exterminated with savage barbarism on a terrible ni^t 
in August, 17QI-' The slaves considered it a part of their 
newly won freedom to commit whatever excesses they pleased. 

To add to the turmoil the Spaniards and the English 
organized bands of natives in the hope of thus conquering the 
island. One of these negroes in Spanish pay was destined for 
leadership and for be<:oming the instrument of defeating 
Nap(deon's colonial ambitions and, consequently, of paving the 
way for the acquisition of Louisiana by the United States. Thi& 
was Toussaint Louveriure, bom a slave on the island in 1746. 

Toussaint had the same abnormal physical and mental 
energy of Bonaparte; and he was always present where he was 
most needed. He deserted the Spanish service, joined the 

■ SlodiUrd, Frtmek KttaUaifn in Sw Dominft, Chapui XI 
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French, and quickly cleared the Uland of Spaniah troops. The 
muktUMS bated him partly because he truckled to the whites 
and partly because of the strong support he recci^'ed from the 
(ormcr slaves. At times he satisfied the demands ol both the 
whiles and the negroes at the cxpease of the mulattoes. Within 
two years, May, 1797, he held the military control over the 
whole colony. 

When on June ij, 179S, the Ameriam Congress authorized 
the suspension of cwmncrcial relations with France and her 
dqicndenctcs I'oiusainl saw that the act meant a disturbance 
of the economic comforts of his people and possibly rebellion- 
He wax the undisputed ruler of the island, owing only nominal 
allegiance to France. The combination of fear and ambition 
caused him todccEarchimself the "Bonaparte of San Domingo." 
He opened negotiations with the United States, assuring Presi- 
dent Adams that if commercial intercourse were renewed Ameri- 
can conunefce would be protected by every means in his power. 
Aiuu tsked Cooercss lo modify the law accordingly and sent 
Edward Stevens as consul-general with diplomatic powers to 
Su Domingo. Stc\-cn3 assislcd in n^otiating an agreement, 
Jtine 13, t7QQ, Ixtwecn Maitland, the BritLsh representative on 
the island, and Toussaint. Adequate supplies Howed in from the 
United Stales. By successfully laying siege to Jacmel he elimin- 
ated the French agent from the island. He then assumed both 
cjvQ and military power; and he issued a constitution by which 
he was to hold power for life and to name his own successor. 
Bonaparte had to wait a year before he could imitate this step 
ei the ex-slavc; and he chafed under the comparison. Like 
BoiHpaite ■Siin, Toussaint's power became his ruin. 

Ibe Treaty ol 1800 implied that the United Sutea 
maA ncognbe Sun Domingo as a French colony. Stevens, 
the ce osu l-t eo ccal, foresaw difficulties and resigned because 
ol D hcnhh. Pidwu, the new French representative tn 
Waihingion, protested against any recognition of Toussaint. 
TV preliniinary peace of London removed the protection which 
the Brttinh had (iven TouaraJnt "The gilded African," le 
didibed by Napokon, waa isolated diplomatically. On Decent . 




8a LEADING AMERICAN TREATIES 

ber 30, 1801, LiviDgston wrote from Paris: "the armament, de»- 
tined in the first instance for Hlspaniola, is lo proceed to Louis- 
iana, provided Toussaint makes no opposition. " ' Napoleon 
intrusted the command of this armament to his brother in law, 
Lcclerc. 

Lederc arrived with his ten thousand in San Domingo in 
the latter part of January, iSoz. As instructed by Bonaparte, 
he stated in his lirst proclamation: "If you are told that these 
forces are destined lo ravish your liberty, answer: The Republic 
has given us liberty, the Republic will not suffer it to be taken 
from us. " ' Bonaparte honored his victim with a personal 
letter in which he both flattered and threatened and closed with 
the following: "Assist the Captain-General with your counsels, 
your influence, and your talents. What can you desire? — the 
liberty of the blacks? You know that in all the countries where 
we have been, wc have given it to the peoples who had it noL " • 

Toussaint knew intuitively Lcclerc's mission. He offered 
tlie ablest resistance possible. In less than three monlhs he 
swept away one French aimy and destroyed the industry of the 
island; the Utter feat was an asset as a defensive measure, 
but it vras also demoralizing to his followers. Several of his 
generals surrendered abjectly. And finally, Toussaint, betrayed 
on all sides committedthe mistake of his life and surrendered, 
reiving upon the honor of his captor. He died a captive in the 
fortress of Joux, near Bcsan^n. Bonaparte directed the Min- 
ister of Marine to issue an order restoring the negroes to slavery 
and to prepare plans for the occupation of Louisiana. 

Leclcrc expelled the American consul, Lear, from the island, 
and condemned American ships that carried supplies to the 
oppo^ng forces. These events together with the rumors about 
Louiaaaa made Jefferson suspicious. But Leclcrc was to meet a 
new foe. Toussaint had disposed of 17,000 French soldiers. 
The yellow fever killed 7,000 more and struck an in^udious terror 
into the entire French army. Lecterc seat such despatches as 

■Anaican Stale Papcn, Foreun Rektlona, II.: jit. 
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tbese: "Sacrifice six million francs at this time. Citizen Consul, 
that jrou may not have to spend sUty millions in the spring. " 
"The rebellion grows, the disease continues." "I can reduce the 
the negioeft only by force — and (or this 1 must have on anny and 
inoMy." "These men may be killed, but will not surrender. 
They laugh at death; and it is the same with the women." 
"You will never subdue San Domingo without an anny of 
twelve thousand acclimated troops besides the gendanncric; 
and you will not have this army until you have sent seventy 
Ihouaand men to San Domingo. " Flushed nnth the (ever which 
shortly took his life, Leclerc penned in his last despatch. October 
7, 1801: "We must destroy all the mountain negroes, men and 
women, sparing only children under twelve years of age. We 
must destroy half the negroes of the plains, and not allow in the 
cokny a smgle man who has worn an epaulette. Without 
theae measures the cdony will never be at peace. " ' N^mleon 
had already dedded to abandon San Domingo. 

The aews of Leclerc's death ud of the Sp&niah intendaot'a 
onjer denvHng the Americans the right of deposit at New Orleans 
reached Washington about the same time. The first indicated 
a halt in N^x)leon's ambiticMis. The second was taken as a 
foretaste of what France would do. The ability of the French 
to control the Indians made Claiborne and the settlements along 
the Mississippi uneasy. Kentucky and Tennessee wanted war 
before Napoleon could fortify himself at \ew Orleans. 

JcfferKm wrote to Robert R. Uvingston, the American min- 
ister in Paris on April 18, iSoi: "The cession of Louisiana and 
llie Fkridu by ^lain to France, works most sorely on the United 
Stales. On U:^ subject the Secretary of Slate has written to you 
ftdly, yet I cannot forbear recurring to it personally, bo deep is 
(he fanprtssion it makes on my mind. It completely reverses all 
(he poKtical rcbuioiu of the United States, and will form a new 
epoch in our political course. Of all nations of any considera- 
tim, Fmnce is the one which, hitherto, has offered the most 
points of a cootmunion of intcresU. From these causes, we hav-e 
r looked to her as our natural friend, as one with which we 
•Stoddud, rk ffmtJk KtteMtm m Sam Dnmimte. si*. 3JS. 34>- 
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AQ eyes, ftll bops, are &xctl on you; and were you to decline, 
the chagrin would be universal, and would shake under your feet 
the hi^ ground on which you stand with the public. "' Monroe 
wia appointed for the puqxtse of restoring political quiet at 
faame nther than for the purpose of bong of any material aid 
to Livingston in negotiating the purchase. And JeSerson had so 
explained in a letter to Livingston on February ,}, 1803. 

Monroe accepted the I^>point^lcnL But not until March 
3, 1803, when he was about to sail, did he receive the instruc- 
tions.* For New Orleans and West Flordia, Monroe and laving- 
stoo could o6er any amount up to $10,000,000. French citizens, 
vcaaeta, and mcnrhandisc should be treated for ten years in this 
ceded territory on tlie same basis as American citiaens, vessels, 
and merchandise; thereafter, the roost fa\-ared nation principle 
should apply to the French. Frenchmen might have the right 
of depodt at New Orleans for ten years. The admission of the 
inhabitaLnIa to American citizenship would have to be left to 
Coogms, but Monroe and Livingston could give the assumnce 
that this would be done without unnecessary delay. The 
navi^tkio of the Missbsiii^i below the thirty-first parallel was 
to be free to the vessels and citizens of both parties, but " no 
oCher nation shall be allowed to exercise commerce to or at the 
■me, or any other place on either shore below the said thirty- 
fint dcsne of latitude for the term of ten years. " The object of 
thb proviskNi was to give Fiance the advantage over Englishmen 
and tbdr voseU in the navigation of the river. There was 
no intention on the part of the United States to cancel Great 
Biteain's right under the Treaty of 1783 to navigate the river 
d>ove the thirty-lirat degree parallel. If France were to insist 
thai her part of the ccs«on from Spain be guaranteed to her, 
tbeo UoBfoe and Livingston mig^t as a last resort acquiesce. 
It Fnaoe vera diq>OMd to sell only a part, then " the Floridas, 
tagetiier, aie ettinated at one fourth the value of the whole 
Uaod of New Orleans, and East I-lorida at half that of West 
Florida." 

Poracn Rdatioiu. II.: 540 
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Monroe sailed on March 8, 1803. Spain had not yet 
livcred Louisiana to France. A few days later the SpanisJi 
minister, the Marquis of Casa Yrujo, informed Secrclary of 
State Madison that the American right of deposit at New 
Orleans would be immediately restored. This removed the 
anxiety of the American settlers along the Ohio and the Mississ- 
ippi. 

Napoleon's expedition to I/niisiana was to have s^ed in the 
latter part of September, 1S03. Marshal Victor had been given 
command. Laussat was to be prefect. The instructions to 
Victor gave the boundaries: "The extent of Ixtuisiana is well 
determined on the south by tlie Gulf of Mexico. But bounded 
on the west by the river called Rio Bravo from its mouth to 
lUKHit thirty degrees parallel, the Une of demarcation stops 
after reaching this point, and there seems never to have been any 
agreement in regard to this part of the frontier. " — " There also 
exists none between Louisiana and Canada. " ' But the most 
important part of the boundary was that to the cast of New 
Orleans. The instructions to Victor quoted from the treaty of 
1763 by which Spain ceded Florida to Great Britain. Article 
VII of that Ireaty drew ihe boundary down the middle of the 
Mia^ssippi to the river Iberville, and from that point <lown the 
middle of the river Iberville and of the lakes Maurepas and 
Pontchartrain to the sea. This gave New Orleans and the island 
oa fldiich it stood to France, The Iberville became, then, 
the eastern boundary of Louisiana. True Napoleon had 
barguncd urgently with Charles IV. of Spain to have the 
Floridas turned over together with Louisiana and bad offered 
Parma, Piacenjta, and Guaslalla; hut Charles rV. refused and 
the Spanish minister, Godoy, would not permit the matter to 
be reopened. 

Lau^sal reached Louisiana, but Marshal Victor never did. 
Napoleon's plans for reviving the French colonial empire bad 
gone aground in San Domingo. He looked around for some 
dramatic enterprise under cover of which he might withdraw 
from a policy dear to the French. On March 11, 1S03, Living- 
' Aduw, auiwyifae Vmiiti Stakt, H.: 6. 
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ane in Josephine's drawing room which Uii 
DO doubt fts u> its mtaning. Napoleon said to the British 
MHbaaaador, Loid Whitworth: "I tad, my Lord, your natioa 
wants war again." "No sir, wc are very desirous at peace" 
rvpGed VMiitwonh. " I must dibcr have Malta or war" > 
rejoiDcd the Pint Consul. In the consequent alarm that spread 
throu^MHit Elurope, San Domingo and French colonial ambittons 
were (orgottcn. And it did not enter the thoughts of Amcriauu 
that they might owe considerable to the dusky Toussaini and 
bis five hundred thousand negroes who bod fought dcspemtdy 
for freedom. 

While Monroe nras still on the ocean, Xapoleon consulted 
with Talleyrand about aelluig Louisiana to the United States. 
Talleyrand did not appro\T. N^wlcon consulted, thereupon, 
with his minister of finance, Barb( Maibois, who made his 
opinion that of his master. On Easter Simday, April to, 1803, 
Monroe left Havre for Paris. On that same Sunday Napoleon 
tttoided religious services at St. Cloud. That afternoon he 
had a conference with Marbois. He feared Great Britain would 
ante Louiaana as the first act of war; and he proposed to code 
ft to the United Stales. " I can scarcely say that I cede it to 
them, for it b not yet in our possession. If, however, I leave the 
kast time 10 our enemies. I diall only transmit an empty title 
to those n^ublicaos whose friendship I seek. They only ask 
of me one town in Ixmisiana; but I already consider the colony 
B entiRly tost; and it appears to me that in the hands of this 
gnnring Power it will be more useful to the policy, and even to 
the commerce, of France than if I should attempt to keep it." ' 

The next day, Monday, April 11, at daybreak, Nt^wleon 
•ummoned Marbois: "It is not only New Orleans that I cede; 
it b the whole colony without any reservation. Do not even 
await the arrival of Mr. Monroe; have an interview this very 
day with Mr. Livingston."' Curiously enough. It was not 
Maibois who approached Livingston that day but the astute 
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Talleyrand. Id a letter of April ii, 1803, Livingston reported 
the interview to Madison: "M. Talleyrand asked me this day, 
when pressing the subject, whether we wished to have the whole 
of Louisiana. I told him no; that our wishes extended only to 
New Orleans and the Floridas; that the policy of France, how- 
ever, should dictate (as 1 had shown in an official note) to give 
us the country above the River Arkansas, in order to place a 
barrier between them and Canada. He said tJiat if they gave 
New Orleans the rest would be of little value, and that he would 
wish to know 'what we would give for the whole.' I told him 
it was a subject I had not thought of, but that I supposed we 
should not object to twenty million francs, provided our citizens 
were paid. He told me that this was too low an otTer, and that 
he would be glad if I would reflect upon it and tell him tomorrow. 
I told him that as Mr. Monroe would be in town in two days, I 
would delay my further offer until I had the pleasure of intro- 
ducing him. " ' 

Livingston became insatiably anxious to reap the fruits of 
his labors alone, without the assistance of Monroe. For liour^ 
he waited his opportunity to see Talleyrand; and when he did 
succeed, that Prince assumed a coy attitude. "He told me he 
would answer my note," wrote Livingston to Madison "but 
that he must do it evasi\'ely, because Louisiana was not theirs. 
I smiled at this assertion, and told him that 1 had seen the 
treaty recognizing it. — He still persisted that they had it in 
contemplation to obtain it, but had it not. " ' 

Monroe had arrived at St. Germain late Monday night; 
and within an hour after Livingston's interview with Talleyrand 
came a note announcing that Monroe would wait upon Living- 
ston that night, Tuesday, April ii, 1S03. On the aitemooD 
of April 13, Livnngston gave a dinner party in honor of Monroe. 
Marboiscame and Livingston told him the news about Louisiana. 
Marixiis said he tuul further information and asked Li^nngston to 
call after the dinner party was over. No sooner had Monroe 
gone than Livingston sought nut Marboi^ And in a coaversa- 
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viiicli buted till aiiet midnighl the l>argain was virtually 
; the first price mentioned by Morbob was ii5,ooo/>oo 
(nuKS. Eager as Livingi^ton may have been, yet he prufcssed 
that the United States did not want territory beyond the Miss- 
iauppi, that it was New Orleans and the Ftondas that the Amcri- 
auts wanted. Marbois asked how much Livingston could give 
(or the whole of Louisiana. Li\-ingslon replied thai the United 
States could not and would not give a large sum. Both played 
tbe fendag game awhile longer. Finally MarUii ^ dropped from 
i)5AOO,ooo francs to 80,000,000 francs. Livingston (old him 
that this waa greatly beyond the means of the United States; 
but OQ leaving he promised that if the amount were made 
oaosdnably less he would consult Monroe. 

Tlie exhilaration of bu>'iiig an empire kepi Livingston from 
going to sleep. Instead, he wrote a long despatch to Madison 
in irtuch occurred the following : "The field open to us is infinitely 
larger than our iastructions contemplated, the revenue increa»- 
'at, tad the land more iban adequate to sink the capital, 
ihould we c\Tn go the sum proposed by Marbois, — nay, I 
persuade myself that the whole sum may be raised by the sale 
oi the territory west of the Mississippi, with the right of sover- 
eignty, to some power in Europe whose vicinity we should not 
fear. I speak now without reBection and without having seen 
Mr. Uonroe, as it was midnight when I left the Treasury Office, 
•ad it is now near three o'clock. It is so very important that 
you should be a^^riscd that a negotiation is actually opened, 
even before Mr. Monroe has been presented, in order to cahn 
tbe Utmult which the news of war will renew, thai I have lost 
no time in communicating it. We shall doall we can to cheapen 
tbe purdnsc; but my present sentiment is that we shall buy. " ' 

During the next two weeks Uvingston did his utmost to 
ndoce tbe ainouat. Tbe first step toward breaking the dead- 
kidc appean to have been taken by the First Consul himself, 
who OR April ii drew up a project of a secret convention. 
This project spcdticd that the whole of Louisiana should be 
ceded, that French commerce should enjoy all the rights of 
> Aawrieu Sute Papen, Forricn Reluions. IT.: 554- 
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American commerce within Louisiana, that the United StAtcs 
should allow the French six perpetual ports of deposit along 
the Mississippi; that the United States should assume all the 
debts due to American citizens under the second and fifth 
articles of the Convention of iSoo; and that the United States 
should pay 100.000,000 francs to France.' 

Marbois presented this project, but he was quite willing 
to substitute for ii one of his own which he thought Napoleon 
would accept.' Thereupon, Uvingston attempted to have the 
claims of the Americans settled by a separate convention, but 
Monroe did not approve of the plan. They then took up Mar- 
bois' project and each one of the American Commissionere 
drew a draft of his own. and each thought the other's n-as a poor 
one. The two agreed at last on the amount the United Stales 
could pay; fifty million to France and twenty million to Ameri- 
can citizens for claims against France. Marbois replied that 
the negotiations would proceed only when the Americans had 
decided to accept eighty million francs as the price. Liv- 
mgslon j-iclded and Monroe did so readily. This occurred on 
April 19. 

All the documents in the treaty bear the date of April jo, 
iSoj.but the treaty of cession was not actually signed till May i,* 
and the agreement on the American claims not till May 8 or 9. 
The negotiations appear to have been highly ioformal. No 
protocol was kept. And the writings of Monroe and Livingston 
fluniah evidence that haste marked the close of the proceedings. 

The introductory article to the treaty mentions that the 
motive is " to remove all source of misunderstanding relative to 
objects of discussion mcnlioned in the second and fifth articles 
<4 the Convention of the 30 September 1800 relative to the rights 
claimed by the United States in virtue of the treaty concluded at 
Madrid Ihc 37 of October. 1705.— ". With the second article 
of the cimvention of 1800 the treaty of 180.] had notUng whatso- 
ever to do. 




Artide I contuiu a quoiation Irom the Treaty of St. Dde- 
fooso which constitutes the only dcscriptioQ of the territory 
ooave>-«l, namdy : " His Catholic Majesty promises and 
cngigcs on his part to cede to the French Republic six moatbs 
after the full and entire execution of the conditions and stipula- 
tioos hetvia rrlativc to his Royal Highness the Duke of Parma, 
the Colony or Province of Louisiana with the same extent that 
it now has in the hands of Spain, and thai it hod when France 
possessed il; and such as it should tic after the Treaties subse- 
quently enterwl into between Spain and otlicr States. " 

Livingston and Monroe had tieen instructed to obtain Florida, 
but neither of the Kloridas was included in the purchase. In- 
itnd, they had acquiredanareaof vast but unluiown dimensions 
to the west of Ihc Mississippi. The American commissioners 
liiciatcd at gist upon defining the boundaries. Marbois look 
the matter up with Napoleon, who replied: "If an obscurity 
did not already exist, it would perhaps be good policy to put one 
there " He Concealed a boundary which he had made defillite 
tn hts orders to Marshal Victor. Livingston asked Marbois for 
these orders and (or those given by Spain to the governors of 
Louisiana. Neither was forthcoming. Ue then called on Talley- 



"Whal tie the eutcm bounds of Louisiana?" asked Li\-ing- 



"I do not know" replied Talleyrand. 
"But what did you mean to take from Spain?" 
"I do not know." 

"Then you mean that we ^lall construe it our own i 
"I can give you no direction. You have made a i 
faai^ain for yourselves, and I suppo«<e you will make t 

<du:- ' 

Napoleon and Talleyrand's cryptic replies probably meant 

that Spain in theiT estimation was already foredoomed to Iw 

1 by the French and that what might happen (o the 

B to long as Great Brilab did not get them mattered 

Livingston reported: "I asked him (Marbois) in case of 

State Papen, FordgD ReUtiom, 11.^ 561. 
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puicbase, whether they would stipulate that France would 
never possess the Floridas, and that she would aid us to procure 
them, and relinquish all right which she might have to them. 
He told me that she would go thus far. " ' Napoleon gave a few 
days later oral assurance to the same effect. This much is 
definite; both parties realized that the Floridas were not 
indudtd in the sale.' 

Bui Livingston shortly convinced himself and Jefferson, too. 
by a piece of sophistry that West Florida had been included 
in the purchase. He reasoned that France had once owned 
nearly all of North America, and that the province of Louisiana 
included the Ohio and all the other rivers between the Great 
Lakes and the Gulf; hence, West Florida as well. This held 
true until the Treaty of Paris, 1763, when Franceceded to Great 
Britain all of Quebec, the region around the Great Lakes and all 
of her claims to the land to the cast of the Mississippi, Florida 
included, but with the exception of the Island of New Orleans. 
Almost simultaneously France ceded to Spain all of her claims 
to the west of the Mississippi. In 1783 the Floridas again 
became Spanish. So that at St. Ildefonso, when Spain receded 
Loui»anA to Frunce " with the same extent that it now has in the 
hands of Spain, and that it had when France possessed il, — " 
00 one could deny that Spain had the right and the power to 
include West Florida; and apparently she had exercised that 
power. Spfun, without knowing it, then, had receded West 
Florida to France; France, without exacting any pay for it, had 
implicitly sold it to the United States. All that the United 
States had to do was to step in and take possession. On May 30, 
1803, Livingston wrote to Secretary Madison: "Now, it is well 
known that Louisiana as possessed by France, was bounded by 
the river Perdido, and that Mobile was the metropolis." And 
he continued: " Now sir, the sum of this business is to recommend 
to you in the strongest terms, after having obtained the pos- 
nesuon that the French commissary will give you, to insist 
upon this as part of your right, and to take possession at all 
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events to the river Perdi'!'). I pledge myself that your right is 
good."' 

Jefferson wrote to Breckinridge, August la, i8oj: "We have 
some claims, lo extend on the seacoost westwardly to the Rio 
Norte or Bravo, and belter, to go eastwardly to the Rio Perdido, 
between Mobile and Pcnsacola, the ancient bouiidan' of Louis- 
iana. These claims will be a subject of negotiation with Spain, 
and if, as soon as she is at war, we push them strongly with one 
hand, holding out a price in the other, we ^uill certainly obtain 
the Floridas, and all in good lime." * 

The second paragraph of the first article asserted that by 
Article III of the Treaty of Sl Ildefanso " the French Republic 
has an incontestable title to the domain and to the possession 
of said territory;" and that the First Consul ceded the whole ter- 
ritory in full sovereignty lo the United States. The American 
commissioners and apparently Marbois knew nothing of the 
pkdge which Napoleon through his minister in Madrid, General 
Sl. Cyr, bad made that France would never alienate Louisiana 
except to Spain. Nor did it concern the American negotiators 
that Napoleon afterward ratified the treaty without the consent 
of the It^lativc chambers and therefore omitted a requirement 
at the French Constitution. The American title to the territory 
was never questioned on that ground. 

Article U provided for the transfer of public property and the 
archives. 

By Article m the United States promised to incorporate 
the inhabitants of the ceded territory and admit them "as soon 
u possible according to the principles of the Federal Constitu- 
tioa to the enjoyment of all the rights, advantages and inununi- 
tin of citizens of the United States. " No separate act of Con- 
fftm was thought necessary* lo execute this provision; the 
people of Louiitiana by the above clause became citizens of the 
Cmted States. 

AftUes IV and V provided for the delivery of the territory 
bgr Fnoce to the United States. The treaty was proclaimed on 
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October ii, 1803; but not until November 30 was the Sputish 
flag hauled down at New Orleans and the tri-color of France 
hoisted in its place. For twenty days did Louisiana remam 
under the jurisdiction of France with Laussat as governor. His 
act of greatest consequence consisted in the re&tabUshment of 
the French legal system. On December 20. 1803. Governor 
Claiborne and General Wilkinson took over the province for the 
United States. 

Article VI stipulated that the United Slates would observe 
the treaties entered into between Spain and the Indians until the 
United States and the tribes could make other agreements. 

Article VII secured to French ships coming directly from 
France or her colonies and laden with French products and 
similarly Spanish ships coming directly from Spain or her col- 
onies and laden with Spanish products the right to enter the port 
of New Orleans and all other ports of entry in the ceded territory 
for a period of twelve years on the same basis as American ships 
and merchandise. The commerce of no other foreign country 
was to enjoy these privileges. Article VIII provided that after 
the twelve year period the commerce of France should revert 
to the most favored nation basis. 

Article IX stipulated that the convention providing for the 
payment of debts due American citizens under Article V of the 
Convention of 1800 was approved as if it had been a part of the 
treaty. ArticicXprovidcdforratification, The treaty was signed 
by Robert R. Livingston, James Monroe, and Barb6 Marbois. 

Another convention was entered into providing for the pay- 
ment of siity million francs by the United States. For this 
purpose the United States should issue bonds to the extent of 
Sti|350,ooo bearing interest at six per cent. The initial payment 
of the hoods was to be made fifteen years after the exchange of 
mttfications and ihe amount should not be less than three 
mUlUon doUais; and the payments were to continue annually 
thereafter. 

A ihird convenUon provided for the payment of not to exceed 
twenty million francs by the United Slates to be applied to 
debU due by France to citizens of the United Sutcs as under 




Ibe Convention of September 30, 1 8c». This sum could beappUei) 
to the debts speciliccl in Article V of the Convention of 1800, 
which did not include any prizes condemned, or any indemnities 
claimed on account of captures or coniiscations, nor did it 
include the claim.i of .\mericans who liad houses of business 
out&ide the United States or who had entcnxl into partnerships 
with foreigners. The sum did apply to claims for the delay of 
ships and goods captured, but which the French council of 
prim had ordered restored: &nd it applied to debt& contracted 
b>- Fmnce with American citizens. 

Twenty million francs, or $5,750,000, did not cover the 
trgitimate claims of American citizens by more than a fractioiL 
No rule of apportioimicnt was provided, consequently only the 
favotvd could be paid, vi^ch caused a great deal of criticism of 
Livingston on the part of those who received nothing. In 
addition the method of determining a claim and the mode of pay- 
ment douded the reputation of Livingston and even that of hts 
successor. General .\nnsirong. According to Article Vl of this 
claims con\-cntion tlic .\nicrican minister in Paris should desig- 
nate three persons to examine, without removing the doctimeots, 
aU the accounts of the different claims. And when these three 
ihouM declare that the debt was due an American 
and that it existed before September 30, 1800, then the 
minister might draw an order on the United States 
Tnasury, rUrecttng that the cl^m be paid. But Article X 
prtn-ided that the minister of the treasury of the French Repub- 
lic sbould ha%'C .lupervision and final determination of every 
dum. This left the door open for all the vcnahty and corruption 
[■iltfili in the French administration of that day. In addition 
the dainis convention was an implicit agreement on the part of 
the Uniteil States not to press the claims of American citizens 
beyond the twenty million francs. 

When Xiviitgstoo had signed the treaty of cession, he rose 
md with tingling enthusiasm shook hands with Marbcus and 
Maoroe^ "We have lived long, but this is the noblest work of 
and, no doubt, the mcnory of his service on the 




I 



g6 LEADING AMERICAN TREATIES 

committee which drafted the Declaration of Independence wag 
dearly in his mind. "From this day" he continued "the United 
States take their place among the powers of the first rank — , 
The instruments which we have just signed will cause no leara 
to be shed: they prepare ages of happiness for innumerable 
generations of human creatures." 

Napoleon said:"The negotiation leaves me nothing to wish. 
Sixty millions for an occupation that will not perhaps last a 
dayl I want France to have the good of this unexpected capital, 
and to employ it in works for the use of her marine." ' The 
"works for the use of her marine" consisted in strengthening the 
French na\-y for a descent on the shores of England. Even 
in the failure of this object Bonaparte had the satisfaction of 
feeling that he had saved Louisiana from becoming a Briti^ 
province and that he had transferred whatever rights France had 
in New Orleans and in the region beyond the Mississippi to a 
power which would serve as a weight in the balance against 
Great Britain. 

Spain felt outraged at the treaty; Godoy and King Charles 
knew they could do nothing beyond making useless protests to 
Bonaparte. JeSerson's first intention was that Monroe should 
go from Paris to Madrid to negotiate for the Floridas. Monroe 
did not go and the .American minister at Madrid, Pinckney, 
failed to elidt friendly attention for the project. The Spanish 
minister in Washington, the Marquis de Casa Ynijo, opposed 
vigorously all American pretensions to either East or West 
Florida. 

The treaty roused in the minds of statesmen at Washington 
an embanssdng number of constitutional questions. The party 
out of power had been unable to find any substaniial grievances 
against the domestic policies of the administration. Gallatin's 
reduction of the taxes had brought an increase in the revxnue. 
There had been few removals from office. The judiciary func- 
tioned well under Marshall. The chief cause of complaint by the 
Federalists seems to have been that Jefferson assumed more 
executive power than Washington and Adams had dreamed d 
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doing; tad that the Loui^ana purchase (umished the most 
■lanning oounple. 

Jeffenon realized fully that he would have difBculty in 
hunMniztng his odjons with his previously expressed strict 
coostruction doctrines. Even before Monroe departed for 
FtmnoD Jefierson asked Attorney GcnenU Lincoln for an opinion 
on what form the treaty should take. Lincoln ad\iscd that the 
treaty should not show that new territory was added to the 
Uaited States, but that it should take the form of an adjustment 
of boutuUiy with France.' As frequently happened, Jefferson 
w«Dled Gallatin's advice too. Gallatin wrote: "U the acquis!- 
boo of territory is not warranted by the Constitution, 
it b not more legal to acquire for one State than for 
the United States. — To me it would appear, (i) that the. 
United Slates, as a nation, have an inherent right to acquire 
temtcny; (j) that whenever that acquisition is by treaty, the 
nme constituted authorities in whom the treaty making power 
19 vested have a constitutional right to sanction the acquisi- 
tion, " ' Jefferson allowed Monroe to go to Paris free from 
any appr^cnsions about constitutionality; largely because he 
had small hope of acquiring c\'en the island of \ew Orieaos. 
JcffctsH) loved to lease the New England Federalists. Conse- 
quently, he honored the Boston Chronicle with the first news of 
the porcfaasc, published June 30, 1803. Henry .Adams, com- 
mniting upon it, says: "The great news had arrived; and the 
Fedenlbt orators of July 4, 1803, set about their annual task 
erf forHxtding the ruin of society amid the cheers and congratu- 
blions of the happiest society the world then knew." ' 

Jrifcrxxi proposed to solve the difficulty by a constitutional 
vDeodmcat pnn-iding for a territorial form of government in the 
Rgkm HNith of the thirty-second degree p.arallcl and reserving to 
the buBuis the rc^oo to the north until another amendment 
dwold be puHd pfoviding for the right of whites to settle there. 
Bb abject was to prevent Americaos from scattering tfaeauelvc* 
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over too much territory and thus by multiplicity of local in- 
ttrats etduigcr the union. He called a special session of 
CongresB to meet October 17, 1803. His letter of August i> 
to Senator Breckinridge of Kentucky, afterward Attorney Gen- 
eral in Jefferson's cabinet, shows the mental processes of the 
President: "This treaty must of course be laid before both 
Houses, because both have important functions to ezerdse 
respecting it. They, I presume, will see their duty to their 
country in ratif^dng and paying for it, so as to secure a good 
which would otherwi.se probably be never again in their power. 
But I suppose they must then appeal to the nation for an 
additional article to the Constitution, approving and confirming 
an act which the nation had not previously authorized. The 
Constitution has made no provision for our holding foreign 
territory, still less for incorporating foreign nations into our 
Union. The executive in seizing the fugitive occurrence which so 
much advances the good of their country, have done an act 
beyond the Constitution. The Legislative in casting behind 
ihcm metaphysical subtleties, and risking themselves like faith- 
ful servanU, must ratify and pay for it, and throw themselves 
on their country for doing for them unauthorized, what wc know 
they would have done for themselves had they been in a ^tua- 
tion to do it." ' Madison, at least later, held the same view.* 
A few days later JeSer^on received a letter from Livingston 
stating that he had reason to believe the First Consul might 
change his mind, Jefferson quickly changed his own and wrote 
to Breckinridge: " A letter received yesterday shows that nothing 
must be said on that subject (constitutional amendment) which 
may give pretext for retracting, but that we should do sub 
silcntio what shall be found necessary." ' Jcffcison failed to 
fbd support for his scheme of an amendment, and he yielded to 
the opinion of the leaders within his party. Then loo, Uving- 
ston's letters were filled with lack of confidence in Bonapartc;and 
the Marquis de Ca« Yrujo protested that France had no right 
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to tnnsfer Louisiana, for she had not complied with the provj- 
cions regarding Tuscany in the Treaty of SL Ildefonso. In his 
mcHBgc JcSeraon threw the entire problem on " the wisdom of 
Congress." 

The debate opened in the House first. On the question of 
carrying the treaty into efiect Griswold of New York, a Fedcral- 
bl, argued ahnost identically in the language of Jefferson that 
the constitution did not authome the acquisition of new 
territory; and, in addition, he pointed out thai French 
and Spanish ships were to enjoy special privileges for twelve 
years in the ports of the acquired territory althoixgh the consti- 
tution prohibited Congress from granting any preference by 
regulation of commerce to the ports of one State- over those of 
aaother.' John Randolph replied to the first point in the tenor 
of Attorney General Lincoln's advice to Jefferson that the 
United States had many doubtful Imundaries, tliat the acqui&i- 
tjoo of LfOuisiana fell within the power (o adjust a boundary, 
and that the prupcr organ for conducting these negotlaiJoRs was 
the PresidcoL To the second point he replied that the favor 
given in the treaty to French and Spanish commerce in the 
ports of the purchase was "a part of the price of the territory. " ' 
Roger Griswold of Connecticut admitted that under the treaty 
mldag power and ihc war power the United States could 
Kqtiifr lerrilofj"; but that such "new territory" and "new 
subjects" "must remain in the condition of colonies, and be 
accordingly. " * Nicholson of Maryland replied for the 
by asMTting that the right to acquire territory 
i: it isessential to independent soverdgnty. ' 
And be pointed out that New Orleans was not a port within any 
State and tbeniore failed to come n-ilhin the constitutional 
ialubitioa.^ Cesar Rodney maintained with him that the 
prdeicoce to New Orleans was indirectly a benefit to all the 
Sutea and therefore a preference to none. 

The Senate took up the deliate November i. iSoj. That 
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body had already approved the treaty on October so, three days 
after the opening of the session. Several speeches were made 
to the question of carrying the treaty into eflect. Timothy 
Pickering of Massachusetts was the tirst national figure for 
the Federalists to state his views. He affirmed that foreign soil 
could be acqiured by conquest or by purchase and that such 
territory could be governed as a dependency. But the consti- 
tution did not give the President or Congress the power to 
incorporate such territory into the union; nor could an amend- 
ment lawfully eflect such a purpose. Pickering clearly did not 
perceive it to be his business to help the Republicans out of 
their difiicul ties.' 

John Taylor of Virginia followed. He began by regretting 
the enlargement of power by the federal government and the 
attempt to construe general phrases "so as to consolidate the 
States by degrees into one sovereignty. " In purchasing Louis- 
iana the United States bad bought a foreign people without 
their consent and without the consent of the States, a wholly 
despotic acL But he recognized that the purchase came within 
the treaty and the war power. And curiously he came to the 
conclusion that Congress could provide for a government of the 
territory without an amendment to the constitution.* In reply 
Uriah Tracy of Connecticut made a point which reveals how 
vaguely citizenship was then understood. He did not doubt the 
power to acquire territory, but to admit the inhabitants to 
citizenship by treaty or by legislation or by constitutional 
amendment could not be done. Such an act would require the 
"univenal consent of all the states or partners to our political 
association; and this universal consent I am positive can never 
be obtained to suc^ a pemidous measure as the admission of 
Louisiana. " ' Breckinridge replied that the Federalists would 
hold the territory and the people as property of the government 
(rftheUnited States; but as such they might be used as a danger- 
ous weapon against one of the States, and, therefore, he thought 
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it WIS more constitutional to admit the inhaliitanls to citizen- 
ship through the (rcaly milking powrr. Evidently the Kentucky 
Resolutions did not haunt Breckinridge.' 

Pickering's cotleogue, but not his friend, John Quincy Adams, 
bdievcd that a constitutional amendment "amply sufficient for 
the ucomplishmenlofevcr)-thingfor which we have contracted " 
WIS the rightful and legal way of solving the jiroblem. And he 
believed that "the l^islaturc of e^-ery Stale in the Union " would 
ratify.* 

The bill to carry the treaty into e&ect passed the Senate by a 
vote of twenty-six to five. The House had voted for the same 
bin ninety to twenty-five. The vote meant that the largest 
transfer of territory by peaceful sale ever recorded had been 
■omnplishcd, (or without this bill the treaty would have been 
inoperative. 

The next constitutional question that pressed itself upon 
Congress by reason of the purchase was: What power has Con- 
gKU over the new territory? 

An amendment was again proposed, but that proposition was 
rejected because it tended lo show the incapacity of the United 
Slates to make the purchase. Another plan was to hold Louis- 
iana forever as a dependency of the United States on the theory 
of an implied power of the federal government to govern what 
it had a right to buy. This plan conformed with the ideas of 
Pickering and Tracy. The third view consisted in treating the 
Louisiana Purchase in the same manner as the old Northwest 
Territory. In fact Congress adapted the Ordinance of 1787 for 
that parposc* 
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"I oaljr kftow at one pHnd|>te tn make ■ lulian gn*l, to produce In Ihb 
temaUy Dot the lorm bul Ibc rrti mini nf union, and itui li, to prolKt 
iTCfjr dtlna b the Uwlui pursuit of his bumDcn." — JOHN C. Cauioun. 

Studmis frequently ask, Why did not the United States 
decUn: war on France in 1811 instead of on Great Britain? 
This attitude has an element of honest inquiry in it. And 
it becocncs necessary to trace the causes of the War of 1813 in 
order to hnd an answer and to understand the issues that con- 
fronted the commissioners at Ghent in 1814. 

TTie first of these causes was the impressment of American 
Bouncn into the British naval service. The British charged 
that certificates of protection to .\mcrican seamen wcrefrtquenlly 
granted on fraudulent evidence by inferior magistrates and 
that British subjects who wished to desert the service of their 
countty could easily procure such certiiicatcs. They pointed 
out that American as well as British judges recognized that a 
dtiien could not change his citizenship at will but that the 
transfer required the consent of the home state. And this was 
no doubt true.* It must be acknowledged that after t8o3 
American tonnage increased about ;o/y}o tons annually, which 
required an annual increase of about 4.100 sailors; and of these 
GdlUb estimated that 7,500 were British;* cither they were 
doertns or they had otherwise remo\'ed themselves from the 
BrilUt naval aervicc. The chances of pro6t for the Americaa 
I were so great that he could and did pay high wagcL 
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Jay had attempted in 1704 to incorporate in his treaty a 
clause liiDiling the practice of impressment. But Lord Grenville 
assured him that if .\mericans "had been impressed it was con- 
Uary to His Majesty's desire," * and, therefore, such a clause 
would be useless. Jay yielded and the impressments continued, 
Britain taking even Swedes, Danes, and Portuguese from Ameri- 
can crews. In 1796 the American minister in London, Rufus 
King, presented a plan by which three classes of men should 
Ijc immune, namely, native Americans, American citizens at the 
time of the treaty of peace, and foreigners other than British 
subjects. He de&ned a fourth class composed of British bom 
subjects, who, subsequently to 1783, had satisfied the require- 
ments of American law for citizenship, covering a period of 6ve 
years, or who had sailed on American vessels for a period of 
three years.' Lord Grenville replied that such a method might 
lend itself to great abuse and lead to "the discbarge at once of 
every British seaman on his own assertion, that be ts an Ameri- 
can citizen. " ' 

Ruftis King returned to the United States in the summer 
of 1803: and James Monroe was transferred from Paris to 
succeed him. He received instructions to limit his efforts to 
securing a treaty detining impressments, blockades, visit and 
search, contraband, and ti^c with the enemies' colonies.* 
Monroe informed Lord Hawkesbury about these instructions 
on April 3. 1S04, and submitted a pr-^ .-ct of a treaty.* Monroe 
waited patiently; he saw one minister succeed another at the 
Foreign Office: and he observed that Great Britain took steps 
to conclude an alliance with Sweden and Russia against 
Napoleonand with theapparent intent to deal more rigorously 
than c\-er with neutral commerce. A year passed by and then 
Monroe spent another year at Madrid in adjusting boundary 
disputes with Spain. He returned and still the Foreign Office 
paid no attention to his proposals. In hb despatches home 
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Manioc urged resistance <o British encroachments even at the 
risk of wv. He recognized in France an iiblc adversiuy to 
Great Britain and in the United States the only source of supply 
(or many articles greatly nei^jed by the English. 

Dtie to the (utility o( the negotiations, the subject of impress- 
meats gradually dropped out o{ the diplomatic correspondence, 
but the practice ol impressment grew by inverse ratio. British 
war \-essels took ihdr places oS Sandy Hook, visited and 
searched every ship going in and coming out of New York, and 
impvtssed whomsoever they pleased. Impressments avcrnged as 
high as one thousand a year. Ships were left short-handed and 
•one foundered in coDS«|uence. Exasperation grew among 
mefchants and shipowners as well as among the families of the 
seafaring men. 

A second cause forthe War of 1813 was the rule of war of 1756, 
the purport of which was to deny neutral vessels the privil<^ 
td carrying a trade in time of war which had been closed m time 
d peace. Due to the mcrc&ntilc policy o( that period virttiaJly 
all colonial trade belonged exclusively to the mother country. 
But tbe French and Spanish navies had been swept from the 
MM by the British. Conscquently.Franceand Spain threw open 
to nctttraU the carrying trade between themselves and thdr 
ooloiiiea, especially witli the West Indies. They easily satisfied 
tbe literal meaning of the rule of 1756 by bringing the products 
ol the French and Spanish West Indies into an American port, 
there paying the import duties, then transshipping the goods 
oltcn in the same vessel to a French or Spanish port, and at the 
aame time receiving a drawback on the import duties paid in the 
home port. 

This device of the continuous voyage worked perfecdy until 
thelalterpartoftheyear 1S05, when the news reached America 
that the British Higb Court ctf Admiralty had condemned the Aip 
and the cargo b the case o( the "Essex." Sir WtlUam Scott gave 
tbe wbrtaiKy of the case in the (oUowing words: "It was tbe 
ctK o( an American vessel which had gone from America to 
LUmo, where finding the naricet bad she went on to Barcelona, 
and there took on a cargo of Spanish produce for the Havannah, 
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under the direction of the ^ent in Europe, that she should go 
to the Havannah, hrst touching at Salem, in America, where the 
owner resided, who adopted the plan and sent the vessel on. It 
appeared clearly to the Court, that it was the intention, origin- 
ating in the mind of an authorized agent, acting under full 
powers, that the vessel should go to the Havannah, and that 
this purpose was adopted by the owner; that it was in reality 
a continued voyage from Spain to llie flavannah; that as to the 
intention all doubt was done away by the adoption on the part 
of the owner, who had the vessel in his own port, and was fully 
implicated in the engagement of sending her on, according to the 
projected voyage." ' 

The duties on the cargo at Salem amounted in this case to 
♦5,278, but a drawback of $5,080 was permitted on exportation 
which made the real duty on the valuable cargo only $198. This 
and eucceeding cases, notably tlie "William".' greatly curtailed 
the scope of American commercial ventures. Afurihereitension 
of the rule of 1756 was made by an order in council, January 7, 
1807, which forbade any neutral vessel to engage in the coast- 
wise trade of France or of her allies. This prevented Americans 
from seeking the best market by going from one European port 
to another. 

A third cause was the orders in council. These were dictated 
by British merchants and shipowners. The first one appeared 
on May 16, 1S06, and it declared the coast from Brest to the 
liver Elbe under blockade. On November 31, i8o6, Napoleon 
bsued his Berlin Decree which declared the British Isles in a 
state of blockade and rendered ships and goods going to or com- 
ing from them ILible to condemnation. He did not enforce this 
decree against American commerce for ahnost a year. British 
nerdunU began to think that France and the United States had 
an andentanding. Their eSective advocate, James Stephen, had 
•Inady published his "War in Disguise; or the Frauds of the 
Niuua] Flags. " He argued that America with her commerce 
•kted EngloDd's enemies and that she should be treated accord- 
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The Chancellor <>f the Exchequer, Speocer Percival, 
dnftcd an order in council, approved November 1 1 , 1807, which 
provided that American commerce destined foe any region 
except the West Indies, Great Britain, and Sweden would have 
to enter a Britlsli port and take out a British license. This 
meant that no article;^ on the British prohibited list, cotton for 
example, would l>e permitted to enter the ports under Napoleon's 
dommation. It meant that no articles from those ports could 
be taken to the United States. It meant also that license fees 
and taxes would have to be paid in British poru. In a sense 
Napoleon was right when he said that American commerce 
thereby denationalized itself and became British. 

Perdval's policy umcd to check American commerce and to 
stimulate English trade; only incidentally was it meant to 
Rtaliate for the Berlin Decree.* As an instance, the British 
Board of Trade in 1807 issued mteen hundred licenses to enter 
the interdicted European ports mostly north of the Scheldt, but 
pcHts from Brest lo Bayonne inclusive were specified in the 
licenses. From these ports the licensed vessels could export 
merchandise " to whomsoever the same may appear to belong," 
which words appeared in all of the licenses.' One of the best 
legal authorities of his day, Dr. PhiUimore, stated that docu- 
mcDts laid on the table of the House of Lords revealed "that 
npwards of fifteen thousand licenses were issued" in iSio by 
tbe Privy Council, and that " forty-eight thousand foreign sea- 
men" were emploj-ed in that year on the licensed vesseb.* 
Thne vcasds availed themselves of the so-called neutrals flags of 
>, Kniphauaen, and VareL Frequently they carried 
sod papers from both the Board of Trade and the 
Minister of Marine in Paris and had them ready to show and 
to verify by oath as occasion demanded. PhilUmore asked, 
"Is oot Holland an integral part of the French Empire? . . . 

Sm btndoctloa lo Sir Fnnd* Flnott'i edition of "Stephoi'*, Wm 
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Are not the Hans towns, Pappenberg, Knipbausen and Varcl, 
precisely under similar drcumstancest" Are not the northern 
States of Europe . . . with the exception perhaps of Russia, who 
has no commercial marine, either the tributaries or feudatories 
of France? These mariners, then . . , are protected in their 
approach to this country, are convoyed to our very shores by our 
own fleets, arc in the habit of receiving immense sums for freights 
from our merchants for the importation of enemies produce into 
our posts; and what is infinitely more alarming, are daily laying 
the foundalion of a military marine, which will necessarily be 
under the influence and control of him, wliosc primaiy object is 
the humiliation of Great Britain." ' 

Thus the orders in council forbade the direct intercourse of 
American vessels with the countries under Napoleon's sway and 
left British trade largely open through the license system. 
These orders did not pretend to establish an effective blockade, 
but they rendered liable to condemnation any American vessel 
and her cargo that was destined for the forbidden ports. Eng- 
lishmen themselves realized the suicidal eflect of this clandestine 
trade with ihe enemy. The merchants and shijwwners of 
Hull petitioned the Board of Trade to abolish the license system, 
which however bene&cial it might be lo than individually was 
ptcgnant with danger to the general interests of England, la 
addition to Dr. Phillimore, who published the &rst edition of his 
"Reflections" anonjuiously, such men as Alexander Baring, 
belter knon-n to Americans as Lord .\shburton, and William 
Wilberforce rose in the House of Commons and pointed out the 
danger to Britain of such indiscriminate issues of licenses and 
how war with America would be almost inevitable. But James 
Stephen and Spencer Fcrcival refused to vield. British trade 
continued to increa.4e as is shown by the following table. 
Imports into Ortat BritatM Exports from Great Britain 

1807— £as J 76,845 £36,394.443 

1808— 15,660,953 36^06-385 

1609— 30,170,793 46,049,77/ 

1810— 37,613,394 47.000.936 
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In apite of the orders in council the growth of British tisde 
ms pcob^y more rapid than had ever been wilnesaed before. 

Napoleon retaliated to Pcrcival's order in council by issuing 
the Milan Decree, December 17, 1807. It declared that any 
itentnl ship which submitted to search by an English vcssd, 
paid any duly to Great Britain, or was destined for or came 
from a British port would be considcird good prize. This decree 
became known only slowly among Americans. The more appAr- 
cnl and the more cilectivc bar to their trade with the French 
dominiuns lay in the insolent British seadogs. To allay objec- 
tioQs from the United Stales the cabinet modified tlie form of 
the onlets Id council, April 36, 1809, hut the substance of the 
onlers in coundl was not relinquished until two days before the 
United States declared war. 

Afourthcauseof thcWarof iSii was the affair of the"ChesB- 
pe&ke" and the "Leopard." Early in 1807 a British squadron 
hoveled outside of Hampton Roads for the purpose of searching 
.\merican merchantnien going in and out and of making impress- 
Okaits. These British vessels came into port occasionally for 
tapplica and at such times members of the crew occasionally 
deserted. On March 7, a whole boat's crew left the "Halifax." 
Thccc deserters walked the streets of Norfolk with more security 
iban did the British ofhccrs who met them and asked them to 
ivlum. Four of these men enlisted on the American frigate 
"Chesapeake," under orders to go to the Mediterranean. The 
captain of the "Halifax" reported his grievances to Admiral 
Berkdey at Halifax. Berkeley did not wait to consult his 
■uperiors in London but issued an order that if the " Chesapeake" 
wen met with at sea outside the Iimiu of the United States a 
cnpy at the order should be shown to the captain and his vessel 
Aoold thertupon he searchwl for the deserters. The frigate 
"Leapftid, " Captain Humphreys, brought this order from Halifax 
to the squadron olT Hampton Roods June ai, 1S07. It was 
the fim time (hat a public sbtp of the United States was to be 
■eafdied for doertcts. 

Oo June 31, 1807, the "Cbesi^xake." Conunodore Bairon 
nwimanding, started on what was thought lo Ix her long voyage 
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to the Mediterranean. No one on board had an inkling of an 
engagement unless it should be with the Barbary pirates after 
they had passed Gibraltar. The crew had never had a drill. The 
sick enjoyed the sun on the upper deck. Repairs and supplies 
cluttered the gun deck. As the "Chesapeake" stood out to sea 
the "Leopard" followed. But this caused no appreheasi(»i 
for it was the business of the British vessels to cruise up and 
down the coast. At 3:30 in the afternoon the "Leopard" bore 
down close to the windward, hailed, and said she had despatches 
for the commodore. Such conduct frequently happened as a 
courtesy, especially when a vessel was bound on a long voyage; 
and British vessels often assumed as their right the position to 
the windward. Commodore Barron returned the hail and hove 
to. 

At 3:45 a British lieutenant came on board, delivered Admiral 
Berkeley's order together with a note stating that the captain 
of the "Leopard" would not presume to say anything in addi- 
tion. Barron replied: "I know of no such men as you describe. 
The officers that were on the recruiting service for this ship were 
particularly instructed by the Go\'emment, through me, not to ' 
enter any deserters from his Britannic Majest)''s ships, nor do 
I know of any being here. 1 am also instructed never to permit 
the crew of any ship that I command to be mustered by any 
other but their own officers. It is my disposition to preserve 
harmony, and I hope this answer to your despatch will prove 
satisfactory." ' 

The lieutenant left at 4:15. Commodore Barron ordered his 
officers to prepare the "Chesapeake" for action. The "Leo- 
pard" edged nearer. Captain Humphreys hailed and cried out 
thai he was under necessity to comply with orders. Barron 
tried to gain time by saying he could not hear, for it would lake 
half an hour to get his ship ready to fire. Humphreys irpeated 
and forlhmth fired a shot across the \mw of the Chesapeake, 
another shot directly at her, and then three broadsides followed 
within pistol shot range during 6fteen minutes. The officers 
of the "Chesapeake" conducted themselves gallantly and the 
■ Adams, Hhryrj 0/ Ht Vniud Stain, IV.; ij. 
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crew bdiaved bravely, although ihcre was. of ncccsaiy. conjider- 
alfle conluKion. Bam>n endunxl the raking fiiv until hv had 
bcoi able to fiir oar gun for the honor of the ship. He then 
ordered the flag U> be hauled down. The Briluh recovered the 
(our deserters. And Barroa, disgraced, took the "Chesapeake" 
b*^ (o Norfolk lo await orders.' 

Maas meetings and newspapers throughout the United Sutes 
ooodenncd the outrage. On July 1. 1.S07, Jederson issued a 
pradamation requiring all British armed vessels to leave Ameri- 
can waters and forbidding Americans to have any relations 
with them. He requested the governors to hold their quotas 
of the militia in readiness. Madison and Gallatin favored 
preparations for war. 

Canning at the Foreign Oflice did obtain the recall of 
Admiiai Berkeley, am) thereby roused a furious protest froin 
F.Hgtf«ii business men. To Monroe, Canning expressed himself 
villinc to disavow the attack on the "Chesapeake." But 
SccRtary Madison insisted !n his instructions thai, as a security 
tor the future, an entire abolition of impressments from ves- 
«b under the flag of the United States be conceded.' This 
Panning could not concedc, nor could an)'one else in his place, 
for K would have brought a downfall of the cabinet. Canning 
■rat George Rose as an envoy to Washington with instructions 
to coodition his disavowal of the attack on the "Chesapeake" 
on a similar dinvowal by Secretary Madison of the act of 
Commodore Barron in cotidng British seamen to desert and in 
lUeUbgtbem on board the "Chesapeake." ' The consequence 
«M that nodfanvowal toc^ place on either side. But the fact 
louiaed that not since the battle of Lexington had the Ameri- 
auM received a Mow whidh so tmited them in a national coo- 
adewagga m did the attack of the " Leopard " on the " Chcsa- 
Tmkc" 

A filth cauae ot the war «ras the American non-importation 
and enibargo acts. Jeffcfaon ooncdvod and bcUeved that be 
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might bring both the British and the French to a proper recog- 
nition of American neutral rights by an economic boycott. Both 
he and Congress had played nith the proposition since April, 
t8o6. After the "Chesapeake" afiair Jefferson's convictloa 
grew stronger. The non -importation act became effective on 
December 14, 1807. It barred British manufactures of leather, 
silk, hemp, glass, silver, paper, and many articles of wool from 
entiy into the United Slates. But the measure appeared 
inadequate especially in view of Napoleon's intermiltant seizures 
of American ships. Hence, Jefferson proposed and Congress 
passed an embargo act, December 22, 1807. It purported to 
bold American ships and goods in port indeiinilely. A lack of 
public vi-ssels and revenue cutters permitted evasions. Great 
Britain and France showed no signs of repealing the orders in 
council and the decrees. In fact, N^toleon approved of the 
embargo, for the British navy had been largely successful in 
keeping American ships away from hts coasts; and he preferred 
to think that the United States bad adopted his continental 
system. He went so far as to instruct his minister in Washington, 
Turreau, to propose an alliance. ' In Great Britain prices of 
foodstuffs advanced considerably, but the chief effect of the 
embargo was to further antagonize the British. Secretary 
Madison instructed Pinkncy in London to offer a withdrawal of 
the embargo if Great Britain would cancel her orders in council. 
Caiuing replied: "His Majesty cannot consent to buy off that 
hostility which America ought not to have extended to him, at 
the expense of a concession made, not to America, but to 
France. " ' 

The embargo act recoiled most violently upon industry at 
home. The Federalists argued convincingly ihat (he embargo 
cost more than war. True, citizens were not killed, but their 
productive power was [uralyixd. The emborgo Ihroatencd to 
bankrupt the government as well as the people, for the hnport 
duties fell off gresitly. And the moral corruption caused liy the 
mcasuic was woree than that of war. Smuggling grew. Threats 
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I acb of defiance against the government occurred. As an 
oompk, Amelia Island, lying oS the coast between Florida and 
Georgia, lieoune the center of an illicit tnule of such 
vahnne as to arouse the envy of New York City. As another 
isatDple, the Vermonters in April, 1S08, constructed an tmmcnsr 
nft of their surplus lumber on Laiic Champlain, built thereon a 
ball proof fort, and placed on the raft their pork, t>ccf, wheat, 
etc. — the whole worth over Sjoo,ooo, bound for Canada. A 
crew d five hundred men defied the customs officers successfully. 
The governors of Vermont and New York had called out the 
militia to prevent its departure, but the raft escaped. Mass- 
achusetts under the administratjon of the Democratic Governor 
SuDivan openly defied the law by allowing coastwise ships to 
bring in flour, com, rice, and rye. Jeflerwn took the governor to 
task; and Sullivan in reply pointed out the danger of insurrec- 
tioo. Jefferson conceded finally that the embargo might lead to 
war and asked Congress to authorize an increase in the regular 
wny. His last important &ct as President was to »gn a repe&l 
o( the embargo act. 

Non- importation continued to pass through various stages, 
the most provocative being that under the Macon Bill No. 2, 
May, iSto. This law authorized the President to prohibit 
trade with the nali(Mi which did not repeal its decree or orders 
incxmndlhy March 3, 1811. 

As won as Napoleon heard ot the Macon Bill he quickly 
inatnictcd hb minister of forogn affairs, Due de Cadore, to 
write to the American minister in Paris, General Armstrong, 
August 5, iSio:"i am authorized to declare to you, sir, that the 
decrees of Berlin and Milan are revoked, and that after N'ovcm- 
bcr I they will cease to have effect, — it being understood tliat 
in consequence of thb declaration the English arc to revere 
ihcir orders in council, and renoutKC the new principles of 
''WhHf whkh they have mshed to establish; or that the 
Daitad States wQ) cooformably to the act you have just com- 
muolcitcd, cause their rights to be reqwcted ' y the English." ' 

Msdiwn accepted Cadote's letter as proof that the decrees 
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bad beeo repealed. He may have suspected the wiliness of 
Napoleon's diplomacy, but he chose to refrain from expressing 
the thought that Napoleon meant to condition the repeal of the 
decrees on the cancellation of the orders in council by the 
British. On November 2, tSio, Madison issued a proclamation 
stating: "It has been officially made knonn to this Government 
that the edicts of France, violating the neutral commerce of 
the United States, have been so revoked as to cease to have 
eScct on the fiist of the present month." ' On the same day 
GftllatJn issued ao order to tlie collectors of customs providing 
tor the cessation of commercial intercourse with Great Britaio 
on and after February 2, 181 1. Hundreds of American vessels 
willingly assumed the risk of capture by the British and set sail 
(or France 

Napoleon received the news of Madison's proclamation with 
surprise and pleasure. At last the United States had adopted 
for itsdf his continental system. He had not repealed his 
decrees. Pending developments he permitted American vessels 
to obtain licenses for trade with France proper. He did nothing 
to make amends for past seizures. And he continued to seques- 
ter ship after ship on one pretext or another. Then, to perplex 
the Americans about his intentions, he would allow individual 
vessels to discharge their cargo on the condition that they would 
export its value in "national merchandise, of which two-thirds 
will be in silk." ^ 

In Great Britain, L«rd Wcllesley, brother of the Duke of 
Wellington, had succeeded Canning at the Foreign Office. When 
Pinkney asked that the orders in council be repealed on the 
ground that Napoleon had re%-oked his decrees and that, there- 
fore, rctalifllion would be no longer necessary, Wellesley replied 
that he could find no evidence that Napoleon had revoked his 
decrees ajid expressed a willingness to receive what information 
Pinkney had- Pinkney could furnish only the President's 
proclamation. By Januar>' 14, 1811, Pinkney's patience gave 
ouL He asked for an audience of leave on the ground tlut after 
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cf many moaths Gitftl Britain had Lakea no stq» to 
Bcnd « minister to the United States. Wclleslcy wrote him a 
private letter amiouncing tltat A. J. Foster wouJd be immedi- 
ately gacettcd as minister to the United States. Pinkney 
replied in an official note and therein presumed to ask, without 
waiting for instructions from home, what Mr. Foster was to do in 
Washington; whether the orders in council would be cancelled, 
the pq>er blockades be annulled, and the affair of the "Chesa- 
peake" settled in accordance with American wishes.' Lord 
Wellcslcy replied by private letter that Great Briton could not 
yield. Pinkney thereupon renewed his request for an au- 
dience of leave on February 28, 1811, which the Prince Regent 



A nxtb cause of the war consisted in the trouble the American 
froDlienmcn were having with the Indians in the North West. 
It b now clear that these troubles, including the battle of 
T^ipecaDoe, were due largely to the land hunger of the pioneers 
nther than to Indian hostility infused by the British.' But the 
AiDcriauu believed otherwise and their belief determined their 
actions. 

A aeventh cause of the war consisted in the peculiar character 
of tbe diplomats and of the diplomacy of the time. Napoleon 
was the shiftkst diplomat of his day if not of hb century. He 
csfoncd the Berlin and Milan Decrees whenever such action 
pramotrd his interest. Tlie Bayonnc Decree of April, 180S, 
oniered the conAscation of all American vessels arriving in 
France. Napoleon issued and enforced it on the nice pretext 
that the Embargo Act permitted no American vessel lawfully to 
leave port, therefore, ships and cargoes entering French ports 
Hatmirig to be American, had to.be considered as British. The 
most atrocious of bis decrees, that of RambouiUel. secretly 
BRted. March 33, 1810, and published May 14, 1810, cm-ered 
the Mimre of American vessels in Portuguese, Spanish, Dutch, 
and Italian ports. But Macon's Bill, No. 3 passed Congren that 
Hw mootli. May, iSro. And when Napoleon heard of it he 
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scored through Cadore's letter a diplomatic victory. Whenever 
his seizures threatened a rupture with the United States be 
would cither change his tactics or tatalizingly dangle the pos- 
sibility of ceding Florida to the United States, a golden apple 
very much desired by both Jefferson and Madison, 

Pinkncy took his departure from London in February, iSii. 
At DO lime was America more in need of a minister at the 
Court of St, James than during the next sixteen months. And 
yet no one can have any feeling but admiration for Pinkney. 
He had done his utmost during five years. As an interpreter of 
political events and as a negotiator he had to match both 
Canning and Wellcsley and he did. ' 

The British diplomats in Washington conducted themselves 
with a consciousness thai the United Slates lay at the mercy 
of the British na\'y. Erskine forgot it temporarily by placing a 
conciliator)' interpretation upon his instructions from Canning, 
which brought his peremptory recall and a prompt repudiation 
of the agreement to revoke the orders in council he had reached 
with President Madison. Francis James Jackson succeeded 
Erskine. Canning instructed him to point out that "The 
American government cannot have believed that such an 
ainingemeatasMr. Erskine consented to accept was conformable 
to his instructions." This imputation of bad faith was one 
which Madison only had a full warrant to make. Jackson had 
^)plied for the mission to Washington. He had been successful 
on similar occassions before. It was he who carried the demand 
to the Danish Prince Royal at Kiel to deliver the fleet which 
led to the bombardment of Coi>cnhagen in September of 1S07. 
Even King George III thought the manner of presenting that 
demand deserved a rebuke. When Jackson was presented at 
court on his return the King asked: "Was the Prince Royal 
upstairs or down, when he received you?" "He was 00 the 
ground floor," replied Jackson. "I am glad of itt I am glad of 
it! for if he had half the spirit of his uncle George HI, he wotild 
have infallibly kicked you down stairs. " ' 
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Accordtng to his instructions, Jackson charged the American 
gov-cmment willi ftaud. His insolence brought out the fine 
temper of President Madison who mentioned that when Great 
Britun refused to fulfill her pledge a formal and frank disclosure 
of her reasons became her duty and thai the United Slates had 
a right to look to Jackson for Uiis disclosure.' Jackson fenccil at 
firat and then sulked. Finally, Madison instructed the Secretary 
of State to inform Jackson that no further communication 
would l»e received from him, No\'ember 8, iSoo, From this 
time until the arrival of Foster, July i. iSii, Great Britain had 
no minister in Washington. Beyond making the Uidy dis- 
avowal for the attack on the "Chesapeake," November i, i8n, 
Foster could do nothing hut express diplomatic threats. 

The younger clement in the Congress that met in December, 
iSit, felt that their country- had been humiliated long enough. 
Inptessments, the captures off the .American coast, the rule of 
WW of 1756, the orders in council, the "Chesapeake," Jackson's 
bnil^ty diplomscy, the return of Pinkncy, the Indian troubles, 
aU flamed the desire for war. Madison, Monroe, and Gallatin 
Iwd no well dcfin»i plan. This made it all the easier fur the 
"war hawks," Henr\- Clay of Kentucky, John C. Calhoun of 
South Carolina, Peter B. Porter of New York and Felix Grundy 
of Tennessee, to assume the leadership. They advocated redress 
for wrongs endured, and they wanted to incorporate Canada 
and the Florida*. They assumed the Floridas to be under Brit- 
ish cootroL No one struck the keynote better than Calhoun tn 
his first Bct speech before the House, December 13, iSit. "Sir, I 
only know of one principle to make a nation great, to produce 
in this country not the form but the real spirit of union; and that 
ii to protect ei-ery citizen in the lawful pursuit of his business. 
He will then (eel that he is backed by the Government; that its 
am U hb arms; and will rejcnce in its increased strength and 
prosperity. Prolcctioo and patriotism arc reciprocal. " * 

Ongmt declared war June 18, 1811. AsJdc from Petry** 
vktoiy on Lake Erie, September 10, 1813, and Jaduon's victory 
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at New Orleans after the treaty of peace had been signed, no 
outstanding action of signal credit to either side could be 
boasted. British and Americans grew to luiow each other 
better in war than they had in peace. British contempt for 
American seamanship changed to respect. Michsl Scott of 
Glasgow, who wrote from lirst hand knowledge as a lieutenant 
in the British navy, expressed this sentiment best in his Tom 
Cringles' Log: "I don't like Americans, I never did and never 
diall like them. I have seldom met an American gentleman in 
the large and complete sense of the term. I have no wish to eat 
with them, drink with them, deal with or consort with them in 
any way; but let mc tell the whole truth,— nor fight with them, 
were it not for the laurels to be acquired by overcoming an 
enemy so brave, determined, alert, and every way so worthy of 
one's steel as they have always proved." ' Again Scott said: 
"In the field or grappling in mortal combat on the blood-slippery 
quarter-deck of an enemy's vessel, a British soldier or sailor is 
the bravest of the brave. No soldier or sailor o( any other 
country, saving and excepting those damned Yankees, can 
stand against them. " 

In tlie Revolution the American sliuggle brought on a 
European war. In 1812 the Americans were drawn into a 
European war. Ru5^a had become the ally of Great Britain; 
and Czar Alexander disliked the American war because it weak- 
ened England at the moment when Russia was about to be 
invaded by Napoleon and bis armies. Four months after the 
United States had declared war Alexander prepared to offer 
mediation. The offer reached Secretary Monroe on March 8, 
1813. Madison directed Monroe to accept the ofier promptly; 
and they assumed that the oSer would not have been made 
without the consent of Great Britain. They consulted Jefferson 
and decided to appoint a commission to go to St. Petersburg for 
tlie negoliationv John Quincy Adams was already there as 
American minister. Albert Gallatin and James A. Bayard, a 
Fedcralint from Delaware, were the other members. While 
Gallatin and Bayard were on their voyage Lord Castlereagh 
Tom Cr«$tk; Lot ■■ >7a. (Kc ^oA, iBqs). 
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e to the conclusion to reject the Czta'a oiler of mediation. 
CtHi9equently, the American commiasion w&ited in St. Peters- 
burg from July, 1813, to January, 1814. 

Czar Alexander renewed the tender of his good offices. Castle- 
reagh declined again to accept them on ihc ground that the 
dilute with America invoked doracsUc qucslion^, but he 
announced his w-illingness to negoliale direclly with the Ameri- 
cans. He suggested London or Goltcnburg as the place of 
ntcctiog. President Madison appointed a new commission com- 
poMd of J. Q. Adams, J. .\. Bayard, Henry Clay, and Jonathan 
Russell. Madison omitted Gallatin on the assumption that he 
was on his way home to resume his duties at the Treasury. 
Gallatin had, however, gone to London to facilitate the opening 
of direct negotiations; and on hearing of it Madison quickly 
^)pointcd Gallatin a member of the commission. Clay and 
Rinsell sailed for Gottenburg. Gallatin preferred London 
because the commission could meet personally the Secretary of 
State for Foreign AA&irs and because Gallatin knew several of 
the kading men. But Clay and Adams refused to sit in London, 
■lating that " lhe>' were plain Americans and that in England 
they woukl wily be snubbed and treated as colonists. " ' They 
cooqiramised on Ghent, where the .Americans waited long and 
impatiently for the British delegates to arrive. 

On March 8, i8i,?. the United Stales had accepted the Russian 
ofler of mediation and shortly afterward appointed a commission. 
One jtar and five months later the three British commissioners 
reached Ghent. It was Lord Gambiers first venture in diplo- 
macy; he had been an officer in the narvy. Henry Goulbura was 
UBder-Secretary of State for the Colonies; and it was his first 
esaiy in foreign affairs. And William Adams, an admiralty 
lawyer, was the third, whose chief claim to fame was that he 
MTVcd OQ this conumsnon. 

They were Itutrucled to insist on the rule of uti possidetis as 
the stanmg point of the negotiation. This point furnished the 
lie>- to ihe lengthy delays by the British. Napoleon had been 
beaten in hts Russian campaign of 1811-13. And at Ldpng, 
■ Ditn ^ Jama CoSMa: tu 
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October, 1813, he received such a cnishing defeat that he felt 
compelled to alidicalc and retire to the island of Elba under the 
provisions of ihe first peace of Paris, May 13, 1S14, Great 
Britain was thus left largely free to prosecute the war against the 
United States. She had sent Wellington's brother in law, Paken- 
ham, with a fine body of veterans from the campaign in Portu- 
gal and Spain to take New Orleans. General Ross with his 
army had good chances of success against Baltimore and Washing- 
ton. Sir George Prevost in Canada was receiving large rein- 
forcements; and it was expected that a lai^ part of Maine, New 
Hampshire, Vermont, New York, and the territory to the 
south of the Great Lakes would be added to Canada by this 
principle of military possession. Having obtained a recognition 
by the Americas of the rule of uti possidetis, the English com- 
missioners were to stipulate that the Northwest Territory should 
besetasideasastate for the Indian tribes; this state would serve 
the advantage of a buffer state as well. And the inshore fisheries 
off the Canadian and Newfoundland coasts were to be consid- 
ered OS forfeited by llie war.' 

The American commissioners received their instructions in 
two groups: those of April 15 and 37, 1813, and those of January 
aS and 30, February 10 and 14, and March 22, 1814. The in- 
structions of April 15, 1813 stated that as soon as Great Britain 
would give assurance that she had abandoned the principles of 
impressment and of paper blockades the United States would 
order a cessation of hostilities. The definition of a blockade 
aoDOUQced by Great Britain in 1S03 was held to be satisfactory: 
" that no blockade would be legal, which was not supported by 
an adequate force ..." Olherpointsof less importance stressed 
a recognition of the right to trade with the colonies of an enemy 
of Great Britain, and agreement upon regulations for vbit and 
semrch, restriction on the list of contraband goods, prohibition 
on British trade with the Indians on American soil, and a slipula- 
tJOQ that the increase of American naval power on the Great 
Lakes would meet witli no objection from Great Brilun. There 
wsa also to be a mutual restoration of occupied taritory, aitd an 
< Cutkiaicb. Utmain mi Cmr ufmi m tt , X.: bj. 
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t to obtsio all of C&nsda.' Secretary Monroe's letter of 
April 37, 1S13, i;i»triiclcd llie commissioners thai if the subject 
of claims to Florida should enter the discussions the claim to 
West Florida should be based on the cession from France in 1803 
and that to East Florida on the right to indenmity for spolia- 
tiom.* The express relinquishment of impressments was a sine 
qua non.' 

In the second group of instructions, beginning with the letter 
of January 38, 1814, Monroe stated that there had been no 
duuige in American sentiment on impressments. "Our Sag 
must protect the crew" he said. Sailors already impressed 
ihould be paid the wages by Great Britain which Ihcy would 
have earned on American merchantmen- Slaves seized by the 
British forces should be either relumed or paid for. He pointed 
out that it would do away with friction and conform with the 
best interests of both parties for Great Britain to cede all of 
Canada to the United Sutcs.* 

Th« mstructton of January 30, 1814, mentioned that Great 
Britain had condemned the American vessels and cargoes in her 
ports at the opening of the war, while the United States had 
gi\'en British vessels dx months in which to withdraw. Compcn- 
ntion by Great Britain should therefore be conceded in the 
treaty.* In a letter dated Febniar>' 10, 1814, Monroe receded 
coinrwhat from his 6rm stand on a recognition of neutral rights 
and penniitcd the commissioners to agree to a provision that 
the United States in the matter of neutral rights shotdd \x given 
roost favored nation treatment.* On February 14. 1814, Mon- 
roe grew concerned alraut impressments ^un, fearing no douht 
that the pro%dsion for most favored nation treatment in the 
previoufi dcipatch was too general. He wanted an express 
RQundatioo of impreasroeot by Great Britain. He wrote: "To 
withdraw from the war without it, would be to subject the 

< AiMHkHi Sute Piptn, Fotdga Rtktintt, III.; bts- 
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United Slates to all the expense id blood and treasure which has 
been and may be incurred without obtaining the security for 
which we have contended, ..." And in the last letter, 
March 12, 1814, Monroe revealed concern not about a possible 
failure to acquire Canada but about the claims which the British 
might make to the territory south of the then northern boundary 
of the United States. And under no pretext were the American 
commissioners to yield or to recognize British claims to the 
Pacific coast near the Columbia River.' 

The two commissions met at one o'clock in the Hotel des 
Pays-Bas on August 8, 1814. The members exchanged their full 
powers. Lord Gambier made the opening speech in which he 
hoped for a restoration of amicable relatiorm. John Quincy 
Adams responded with a disfwsition to reciprocate every senti- 
ment of candor and conciliation. Heniy Goulbum then rose and 
indicated the four points upon which the British commissioners 
had been instructed, i. Impressment involved the claim of His 
Britannic Majesty to ihe allegiance of all the native subjects of 
Great Britain, z. Peace with the Indians should be included 
and a definite boundary agreed upon for their territory. This 
point Goulbum made a sine qua non. 5. The boundary between 
the United States and the adjacent British colonies should be 
revised; and 4, The fishing privileges of the United States within 
British jurisdiction would not be renewed without an equiva- 
kal* 

Adams asked whether the British government thought it 
proper to discuss impressment and British allegiance. Goulbum 
replied that his government did not think it necessary but had 
included the point as one likely to arise. Bayard asked what 
their intention was in revising the boundary. Goulbum said they 
did not have in mind the acqiusition of territory but the removal 
of causes for dispute. Adams rc\-iewe(i each point and asked 
permission to confer with his colleagues before making a reply. 
Goulbum wanted an immediate answer as to whether the 
American instructions permitted negotiations on a separate 




THE TREATY OF GHENT, 1814 



tmitoiy for the Tndi&ns. Adams pcrferred not to reply; where- 
upon the conference adjourned until eleven o'clock the next 
day.' 

The point about a separate territory for the Indiana had 
coosidcniblc significance (or the Briti^, because the fur trade 
with them had averaged before the war £250,000 in value 
aimually. The interest in the British American inshore fisheries 
had grown greatly during the war; and the people of Nova 
Scotia had petitioned Lord Bathurst to have the Americans 
excluded in the forthcoming treaty. 

When the Americans reached their rooms they found two 
despatches from Secretary Monroe, dated June 25 and 17, 
directing the commissioner?) to refuse to allow the fisheries to be 
brought into the discussion, and, if they found it necessary, 
(o omit impressments altogether from the treaty. The Secretary 
of State assumed that the rights to the fisheries had not been 
abrogated b)' the war. 

At the second conference Adams stated that the Ajnerican 
ccmmiwiroiers had instructions on impr^sments but none on the 
MCoad point, the Indians. However, he had good reason for 
bdieviiig that peace negotiations with the Indians had akeady 
begun; and both he and Gallatin assured the British that peace 
with the Indians would quickly follow peace with Great Britain. 
On ihe subject of the boundaries, Adams stated the Americans 
lud instructions, but on the fisheries they had none. He slated 
further that they had instructions to obtain a definition of 
blockade, an agreement on neutral and belligerent rights, and to 
•eniiv an indemnity for captures made before and during the 
wv. He mentioned also that there were numerous other 
poinla on whiih they had power to n^oliate either in the treaty 
of peace or in a separate treaty of commerce. On the second 
lad fourth points, the separate IniKan state and the Newfound- 
had fisheries, he rdterated that the British could not expect the 
AmcrioUH to have instructions for they were in no way connected 
with the causes of lite war. The British coromissionen asked if 
these two pobts could not be made the subject of an vtsageownt 
< J. Q. Adsnw, ifffMin. m.: 6. 
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•ubspe nil The Americans thou^t not. The Brid^ stated 
that tbey couid not go beyond iheir instructions and, thcrefoTe, 
would have to refer the whole matter back to the Foreign Office. 
The Americans proposed that a protocol should be kept to 
which the British agreed.' 

That ex'ening Adams drafted a protocol which Baj-ard, Galla- 
tia, and Clay revised. The next day the two commissions met 
to prepare drafts. The British objected strrauously to the Amer- 
ican draft on the ground that it was too explaiiator>- and too 
argumentative. TTic Americans >'ic!ded; but they were dcter- 
mined that if the negotiations failed , the world should know upon 
whom the responsibility rested. The British commissioners sent 
a messenger to London to 6nd out whether the n^otiatioos 
should continue. 

Lord Castlercagh, himself, brought the new instructions on 
August i8, while on his way to the Congress of Vienna via Paris. 
At the next conference the British still insisted that a provi- 
sional article on the Indian state should be inserted. They took 
up next ihe subject of the boundary. The United States should 
agree not to keep naval forces on the Great Lakes or maintain 
or build any fortifications on the shores. .\nd sufficient territory 
should be ceded in Maine to allow a direct line of communication 
between Halifax and Quebec. 

The Americans spent four days in drafting the reply to these 
demands; and in the process they brought out the fact that they 
bad more differences to settle among themselves than with the 
British. Clay, Russell, and Ba)ard riddled the draft drawn by 
Adams, which, aa head of the commission, he had a right to 
make, with the result that Gallatin, the ablest of them all but 
who was at the foot, drafted the reply. This reply stated that 
the Indians could not be considered as an independent people and 
that for Great Britain to do so would be a violation of the Treaty 
of 1783, which acknowledged the disputed region to be within 
the boundaries of the United States. The Americans did, how- 
ever, concede that ihcy would include the Indians in the peace; 
which was eventually done in Article IX of the treaty. The 
> Ameikaa Slate Paper*, Fordgn ReUtioiit, III.: 705, 70S. 
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Nrtriction on the military defense of the Great Lakes could not 
be accepted. To the point of ceding part of Maine far a rood 
between Halifax and Quebec the American coroniis&ioncrs 
stated they had no instructions and that they would not sub- 
scribe to u cession of any part of the territory of the United 
States. They renewed their protest that the propositions made 
by Great Britain had no relation to the differences between the 
two countries and that they had no foundation in the principles 
of uU possidetis or of status quo ante bellum. Instead of settling 
differences these propositions ga\'e rise to new ones. At the end 
of the note the Americans offered to negotiate on the basis of 
status quo ante betluni with a reservation to l>oth parties of 
their rights pertaining to their respective seamen.* The reply 
was {tent to the British on the e\'ening of August 15, 1S14. U 
cables had been in existence both parties would have known that 
Geoeral Ross had taken Washington the day before. But their 
despour of concluding a treaty could hardly have been greater. 
TTiey prepared to leave by the end of the month. 

As before the British commissioners could exercise no dis- 
cretionary powers but had to send copies of the American reply 
to Paris, where Castlereagh and Wellington then were, and to 
London, where Lord Bathurst had been given supervision o\'er 
the negotiations at Ghent. Both Castlereagh and Bathurst felt 
irritated because the Americans had been so deft in throwing the 
RspoQsitnlily for a posuble rupture in the negotiations on the 
British. The note of September 3 constituted an effort to shift 
that rcsponslbiltty.* It had become more evident daily that the 
British people wanted complete peace. 

The American commisiioners slctUully refused to assume rc- 
■pooailuUty (or a break ; and by their arguments made the burden 
doubly heavy od the British.* The note of September q was 
■bo irieiTod to tbe British government. Lord Batfaur«t author- 
bid his cQinmls^onen to abandon the demands for an Indian 
Mmte and for tbe exclusive control of the Great Lakes. This 

■AaMtcu Sum Paper*, FoieicD R eU tioat, HI.: 711. 
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concession made the Americans feel that negotiations had seri- 
ously begun. And they intimated that the time had arrived 
for an exchange of projects for a proposed treaty.' But Lord 
Bathurst was not yet ready for such a move, for after half a 
dozen minor despatches had passed back and forth he instructed 
his commissioners, October r8, to secure a recognition of the 
principle of uti possidetis as a basis for boundary negotiations. 
He instructed them also to omit mention in the treaty of natural- 
ization, impressments, and topics relating to maritime laws if 
the Americans so desired, otherwise Great Britain could not 
yield from her position repeatedly declared on these points. In 
their reply the American commissioners rejected the principle of 
uti possidetis categorically and substituted that of status quo 
ante belluro,* Octotier 24, 1814. 

In the meantime, the temporary capture of Washington had 
stifiened American resistance. Tlie British had been defeated 
in Canada. Early in October George M. Dallas had brought 
despatches from Ghent, which Secretary Monroe released. The 
newspf4>ers ' expressed themselves unanimously that the British 
tenns were unendurable and advocated a vigorous prosecution of 
the war. The demands for northern territory and for a. cancella- 
tion of the fishing rights roused New England furiously. The 
despatches helped to give Madison a united country. And the 
later news of that fact caused Great Britain to incline favorably. 

In their note of October 51 the British slated that they had no 
further points lo consider and asked the Americans to present 
their objections and "such further points as the government of 
the United Slates consider to be material."* The Americans 
took this to be a suggestion for them to submit a project of a 
treaty. And with the task of drafting this project they battled 
for the next ten days. Gallatin and .\dam3 prepared complete 
drafts; the others prepared notes. But the drafts of Gallatin and 
Adams became basic for discussion. Gallatin provided for a 

■Amerioui Suie Ptpen, Foreign ReUtwOB, III,: jaj. 
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J of the rights to the &sheries by conceding to the British 
the free navigation of the Mississippi. Clay would not permit 
the British on the Mississippi; the exclusive right to navigate 
that river was far more important than the Gshcries. Adams 
cxnteoded as ably for the fisheries as bis father had done in lySi; 
thb right was a part of American independence, he claimed, and 
oxild not be cancelled by war. The majority of the commission 
hvoccd Gallatin's article, with Clay and Russell dissenting. But 
Clay's persistence won and the fisheries were left out except for 
an explanatory clause in a note accompanying the diaft that tbey 
were " not authorized to bring into discussion any of the righu or 
IfbenJcs which the United States have hitherto enjoyed in 
relation thereto. " The boundary Une west of the Lake of the 
Woods was omitted. Other boundary disputes were to be sub- 
mitted to commissiotis. The principle of the status quo ante 
bellum was inserted. And so was a provision prohibiting 
impressment and excluding from the merchant marine service of 
dlher party persons belonging to the other. A K^l blockade 
was defined. Indemnities were providcil for, those for captures 
and condemnations made in violation of the law of nations before 
the war were to be paid by Great BriLiin, and those made 
after the war began were lo be examined by a commission 
aod paid by either party in accordance with the findings.' 
The British commissioners sent this project to London the 
next (lay. 

During this ten day period the Cabinet had urged the Duke of 
Wellington to take a^mmand of the British forces in Canada. He 
repUed: "I have already told you (Lord Liverpool) and Lord 
Bathurat that I feel no objection to going to America, tliough I 
don't promise to mysdf much success there. " Another sentence 
fnm the ume reply: "That which appears to me to be wanting 
in America is not a general, or a general <Acer and troops, but a 
naval superiority on the Lakes. " Commenting on the ne^tia- 
tknsat Ghent he wrote; "Why stipulate for the uti possidetis? 
You can get no terriior>'; indeed, the slate of >*our miliury 
operatiotu, however creditable, does not entitle you to demand 
> AmEtku Sutr P«|Kn, Faniffi Rektioa*, ni.: rjs- 
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any.'" WeLington's letter was dated at Parb, November 9. On 
November iS the Cal)inet decided to abandon the claiin to terri- 
tory. 

The British commUaionere replied to the American project erf 
a treaty on November 26. They made no mention of the fisher- 
ies, but they stipulated for the old right of navigating the Miss- 
issippi. Adams favored Lnimcdiatc acceptance, but Clay would 
rather have no treaty at all than accept this provision. Gallatin 
then brought forth his proportion that the riglil to navigate the 
Mississippi be conceded if the British would expressly recognize 
the old right to fish. Clay lost his temper and pronounced the 
whole " a damned bad treaty. " ' But after three days Gallatin 
dominated. And the renewal of both rights was proposed to the 
British.* 

Bathurst instructed the British commissioners to propose that 
both subjects be left to future negotiation,' This implied that 
both rights had been cancelled by the war; something which 
Adams could not admit. But he found himself alone; which for 
an Adams meant a redoubling of energy, with the result that the 
American commissioners agreed to make another elTort to have 
the British concede that the Treaty of 1783 should govern the 
right to the fisheries or at least agree not to mention them. Due 
to the ability and the patience of the American commissioners 
the British had been driven to concede point after point. So 
Lord Bathurst consented lo omit all mention of the fisheries and 
of the navig-j.tion of the Mis.4issippi.^ 

It has been frequently remarked that the treaty of Ghent 
settled nothing. This is largely true so far as the causes of the 
war were concerned. But a summary of the treaty shows that 
considerable was accomplished; and another summary will show 
that thcprescntationof divergent views at Ghent in 1814 greatly 
(aciltlated future negotiation.s. 

Article I provided for the cdsatJon of hostilities on the 
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nchange of nlifications ainl (or the mutual rcsioralion o[ terri- 
tory, records, and property, including slaves captured on land. 
This article was brought into dispute liy Great ttritain refusing to 
irder her naval commanders to deliver the slaves which hail been 
recdii-ed on board her war vessels. The matter was submitted to 
ibc Czar of Russia, who decided in favor of the inlerprelution 
made by the United States. 1S33.' And in 1826 Great Britain 
apecd to pay an indemnity of $1,204,960. 

Article II provided for .1 mutual restoration of prizes taken 
after a specified time, which varied with the length of time 
oeoecnTy to iofomi war vessels in different ports of the world. 

Article III provided for the mutual restorationof prisoners 
of war. The United Slates to«ik this to mean that cost of tmns- 
portaiion should be borne by the party that held the prisoners. 
This caused delay which, in tum.led the Americans at Dartmoor 
priwo to rcvolL British troops fired indiscriminately at them 
and killed many before order was restored. The United States 
finally aixrpted the offer of Great Britain that the transportation 
costs should be borne jointly by the two states. 

The injection of the argument on uti possidetis and status 
quo ante bellum caused the commissioners on both sides to make 
an effort to settle boundary disputes. They provided for refer- 
ence to a commission in each of four sectors. Article IV dealt 
wtth the diluted islands in the Bay of Passamaquoddy. John 
Hobncs, American, and Thomas Barclay. British, made up this 
cammissiop. lliey decided in 1817 that Moose Island, Dudley 
Iihod, and Frederick Island belonged to the United States and 
that all the othcra in dispute belonged to Great Britain.* Not 
until iSqi was provision made for marking this boundary. 

Article V covered the stretch from the .source of the St. 
Croix to the river St. Lawrence. C. P. Van Ness for the United 
Stales and Thomas Barclay were appointed. The)' failed to 
agree. The matter was submitted to the King of the Netherlands 
for arbitnlion in i8a8, but he went beyond his powers as stated 
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in the convention; and, hence, the Uniled States refused to be 
bound by the award. The controversy was finally settled by 
the Webster-Ashburton Treaty. 

Article VI provided lor a third boundary commission to 
determine the line through the St. Lawrence, the lakes Ontario, 
Erie, Huron, and the connecting rivers. Peter B. Porter for 
the Uniled States and John Ogiivy, and later Anthony Barclay, 
for Great Britain were appomled. They reached an agreement 
CD June i8, 1822.* 

Article VII provided for the determination of the boimdaiy 
from Lake Huron to the northweslem point of the Lake of the 
Woods. This was left to Porter and Anthony Barclay. They 
failed to agree. The matter was later settled by the Webster- 
Ashburton Treaty. 

Article VIII provided for the filling of vacancies, fifing of 
reports, and so on, in connection with the boundary commissions. 

Article DC provided for mutual peace with the Indians, if 
the red men were willing, on the exchange of ratifications. 

Article X expressed what had come to be pronounced British 
sentiment in favor of suppressing the slave trade. The article 
stated: "It is hereby ^reed that both the contracting parties 
shall use their best endeavors to accomplish so desirable an 
object." Congress had already in 1807 forbidden ihe importa- 
tion of African slaves; but the trade continued in a small and 
clandestine manner. Congress acted again on May 15, 1820, by 
declaring slave trading to be piracy, punishable with the death 
penalty. This did not help greatly because the United States 
refused to permit the merchantmen that flew her flag to be 
visited and searched by foreign war vessels. The slave trtde 
appeared again in the Webster-Ashburton negotiations. 

On Christmas Eve, 1814, the commissioners signed the treaty 
in triplicate. The treaty reached London on December 36. and 
while then were some muttering!* in the press that the members 
of the cabbwl had humbled themselves and discredited the 
country, yel the satisfaction was general that the war was over. 
On March 9, iStj, two news items silenced all criticism ; Jackson 
■ MoUoy, Tnotki, I.: 6)0. 
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had ddoited General Pakenham at New Orleans and Naptilcon 
was making a triumphal return towards Paris Trom the Island of 
Elba. 

A copy of the Ueaty raacbed Washington on February 14, 
1815. That evening Madison considered the treaty with his 
cabineL The next day he sent it to the Senate. .\nd 00 that 
same day the Senate approved it by a unanimous vole. On Feb- 
ruary 17 the ratifications were exchanged bctn-ccn Mr. Baker, 
tfae British agent, and Secrctai>- Monroe. On February 18, the 
Praadenl proclaimed the treaty. The market resqranded imme- 
<fiatcly. In New Yoik brown sugar fell from $36 to $13.50 a 
birndTtd pounds-, tea from $1.25 to $1 a pound; tin from |So to 
(35 a box. Cotton fabrics declined 50 per cent. Specie dropped 
from 33 per cent, to 3 per cent, above par. Wheat, cotton, and 
tobacco rose n^idly. All in all the Tnaty of Ghent was the most 
popular agrvonent the United States has ever made, and the 
news of the victory at New Orleans, January 8,1815, contributed 
to that cikI. That victory meant that Great Britain would 
respect the principles for which the United States went to war. 
It was therciorc of small consequence whether they were included 
in the treaty or not. 

The United Slates had not obtained a renunciation of im- 
pressments; but Great Britain never assumed to exercise it again; 
andthcbst mention of the subject was mode by Webster in 184a. 
Bkickade was not defined ; and when it finally was in the Declara- 
tioa of Paris, 1856, the United States revealed slight desire to 
ratify. Mutual respect for naturalization processes was obtained 
by the Clarendon-Motley Convention of 1870; but e\'er since the 
War of |8|3 Great Britain has respected the principle that the 
flag covers the crew. The American right to the inshore fisheries 
vB Ncwfoundlaiid was renewed by the Treaty of 1818. 

At Ghent nothing had been done with commerce and naviga- 
tion; although the American commissioners had expressed a 
willingMSB to n^otialc. These two ftubjects were reserved for a 
qiedal ODovention, signed at London, July 3, 1815. J.Q.Adams, 
Chy, and Gallatin rrprescnted the United States. F. J. Rdiin- 
•OQ. H. Goulbum, and Wniiam Adams rcpnsented Gnat Britain. 
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Robinson had replaced Gambier at the head of the British 
commission 1 and he was a man of quite different qualifications. 
He was vice-president of the committee of the privy council for 
trade and plantations, and he had accompanied Castlercagh 
during the recent negotiations at Paris. Later he and Huskisson 
cooperated in favor of a reduction of import duties and of the 
removal of restrictions on navigation. He treated the Amcricaji 
commissioners with courtesy and sympathy. 

As for trade with the United Kingdom the British commission- 
ers conceded quickly that there should be a reciprocal liberty of 
commerce between the two countries and that ships and cargoes 
belonging to the nationals of either party should be given per- 
mis^on to enter the ports and rivers to which other foreigners 
were permitted to come. They conceded also that discriminat- 
ing duties on tonnage and merchandize should be mutually 
abolished.' Gallatin declared afterward that this was the only 
portion of the treaty that was of valuer' which reveals, no doubt, 
what his attitude would have been on such a measure as the 
merchant marine act of 1920. 

There were three other groups of questions which the Ameri- 
cans wanted to settle. The first one related to the right to trade 
with the British provinces on the northern frontier of the United 
Stales and that included the free navigation of the St. Lawrence 
River, The second group of questions related to the opening of 
direct trade with the British West Indies and to the right to 
carry goods between the British West Indies and Nova Scotia, 
Robinson recognized the fairness of the American argument on 
these|qucstion5;butthecabinetwasnotyet prepared nor were the 
merchants of Great Britain ready to give up the mercantile 
colonial system. The United States had to engage in a series 
of embargoes on Canadian and West Indian goods brought in 
British vessels, and in tariff and tonnage duties' wars before 
Gnat Britain became convinced of the folly of her position. The 
two countries reached an informal agreement in iS^^o, which was 
{ust OS effectual as a treaty; and it has worked well ever since. 
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Gnst Britain by an order in council and the United States by 
an act of Congress, May ag, 1830, removed the old restrictions; 
and thus pennttted American vessels to engage in trade with the 
British colonics anywhere, and this ^iplied to trade between the 
colonies as well. But British vessels were not and never have 
been permitted to engage in the American coastwise trade. 

The third group of questions which the Americans wanted to 
settle at London related to the East Indian trade. Direct 
EntercouTSc only was obtained. American ships and cargoes, 
however, were granted most (avored nation treatment in the 
Eut Indian ports.' The convention of 1815 was concluded for 
only four years, but it was renewed for ten years in 181S, and 
extended bdefinitcly in 1837 until the merchant marine act of 
IQSO caused its denunciation by the United States. 

In the negotiations at Ghent, the English had attempted to 
bar the Americans from keeping any ships of war on the Great 
Lal[c» or to maintain any fortifications on the shores thereof. 
Thn the Americans vinually conceded in the Rush'Bagot agree* 
iDtnt of 1817 on the condition that Great Britain should do 
Bkewbe.' Each party could maintain on Lake Ontario one 
vtasd not exceeding one hundred tons burden, armed with one 
rjjtilfrn pound cannon; on the three upper lakes two such 
vends; and on Lake Champlain one such vcsseL Of some 
consequence industrially is the fact " that no other vessels of war 
ifalD be there built or armed. " ' This has prevented the ship- 
ywdi on the Great Lakes from competing in tlie building of war 
vomIs with the >'ards on the seaboard. But the whole conven- 
tion b in excellent example of what good faith between two 
natjons, unsupported by military force, can achieve. 

In the end, then, the United Slates had to yield on oidy one 
point which she had hoped to secure at Ghent and that was 
{ndcntnlty for the captures of American ships and goods under 
the orders in cotmdl. Great Britain yielded on point after 
pobt at Ghent and continued to do so down throu^ the century 
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much to the promotion of solidarity among the English qxaking 
peoples of the world. 
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IjS LEADING AMERICAN TREATIES 

"liberty" to dry and cure fiah on certain shores: "and that 
Americaa fishermen shall have liberty to dry and cure fish in any 
of the unsettled bays, harbours, and creeks of Nova Scotia, 
Magdalen Islands, and Labrador, so long as the same shall 
rentain unsettled; but so soon as the same or either of than shall 
be settled, it shall not be lawful for the said fishermen to dry or 
cure fish at such settlements, without a previous agreement for 
that purpose with the inhabitants, proprietors or possessors 
of the ground.'" 

During the succeeding years the fishing industry declined 
until in 1789 the estimate was an average yearly earning for 
each vessel of $173 with an average yearly expenditure of S416. 
Congress came to the relief of the industry with a bounty on 
fish and a subsidy on vessels. But the French revolution and the 
Napoleonic wars greatly stimulated the industry so that by 1801 
the people of Nova Scotia and Newfoundland protested to 
Parliament that the Yankees were ruining them. But JeScrson's 
long embargo gave, in turn, relief to the British colonists, And 
the War of rSii made these colonists doubly eager to obtain the 
inshore fisheries as a monopoly.* In New England the feeling 
was just as strong on the other aide; the cry became "No peace 
without the fisheries. " Bui Henry Clay's constituents claimed 
that "peace was better than codfish, " 

The Treaty of Ghent said nothing about the fisheries. The 
understanding among the British negotiators was that the War 
of 181 3 had abrogated the two "liberty" clauses in Article HI 
of the Treaty of 17S3. The understanding among the American 
negotiators was, with a reservation by Gallatin, that the whole 
of Article m carried with it a permanent character and could 
not be affected by war. They thought it would be advantageous 
to have a conrinuation of the right expressed in the Treaty of 
Ghent, but there was no necessity for such action. 

However, the British government and the people of New- 
foundland and Nova Scotia quickly adopted the understanding 
of the British negotiators. In July of 1815 an American codfish- 
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tng vcnel eiuered the port of Bamiit&ble with the foUowing 
cndotMittent on its license: "Warned oS the coast by Uls 
Mijesty's sloop Jaseur, not lo come within aixty miles. N. 
Lock, Ckptain." * This endorsement hiid been made while 
the vessel was tying forty-five miles ofl the coast of Nova 
Scotia. Other vessels were ordered ofi in a similar manner. 
The State Department protested to Lord Bathurst, who ex- 
plained in due time that the action of the British naval 
officer was unauthorized. But the catch for that season had 
been lost. 

Prciudent Madison sent America's ablest man on the fisheries 
as minister to London, John Quincy Adams. No one in Wash- 
ington thought it would be necessary to endow Adams with full 
power lo negotiate a treaty. Adams re\icwed the negotiatitHis 
at Ghent before Bathurst and Castlercagh; and he aigued 
American ri^ts so ably and pertinaceously * that those two 
gentlemen felt quite relieved to find thai he had no full power to 
negotiate an Bgreemcnl. and. therefore, they transferred the 
negotiations on that subject to Mr. Bagot, the British minister 
in Washington. Bagot evinced a conciliatory disposition and 
negotiated directly with Monroe as Secretary of State and later 
as Pitndeot Monroe acknowledged that some concessions on 
the provisions of Article in, 17S3, could and would be made. 
Meanwhile, President Monroe decided that he needed the ser- 
vices of John Quincy Adams as Secretary' of State and appointed 
Rkbvd Rush, who had been Acting Secretary, as American 
minUtcr lo London. The result was that, under the circum- 
stances, the British would rather negotiate in London. 

During the summer of 1817 several incidents occurredwhich 
nadc action necessary. On May 11, 1S17, Rear Admiral Sir 
Dttvkl Milne at Bermuda had issued an order to the ships under 
hii "■""■"fl to seize all foreign vessels fishing or at anchor 
within His Majesty's North American provinces and send them 
to Halifax for adjudication. The Americans had been in the 
bafait o( gidng within the tiiree mile limit to procure bait, wood, 
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and water, and to clean their fish. They were sent to Halifax 
in such numbers that the saying "Gone to Halifax" became a 
byword. Frequently these vessels were condemned and had to 
give bond, pending an appeal to the vice-admiralty court in 
London.' On August 4, 1817, twenty American fishing vessels 
sought refuge from a storm in the harbor of Ragged Island and 
were compelled to pay light dues, which was contrary to what 
the Americans termed their rights. 

By May, 1818, Casllereagh displayed eagerness lo renew 
the commercial convention of 1815. Such unexampled readiness 
by the Foreign Office caused Rush to be suspicious, but he 
advised the State Department that the occasion be used to 
settle the outstanding differences. Monroe transferred Gallatin 
frcan Paris temporarily to assist Rush in the negotiations. Secre- 
tary Adams wrote to Gallatin and Rush, July 28, 1818: "The 
President authorizes you to agree to an article whereby the 
Uiutcd States will desist from the Uberly of fishing, and curing 
and drying fish, within the British jurisdiction generally, upon 
condition that it shall be secured as a permanent right , not liable 
to be impaired by any future war, from Cape Ray to the E^meau 
Islands, and from Mount Joli, on the Labrador coast, through 
the strait of Bellisic, indefinitely north, along the coast; the right 
to extend as well to curing and drying the fish as to fishing. " * 

Gallatin and Rush succeeded in acquiring far more than 
this right to fish and lo dry fish on the Labrador coast and 
on the western one-third of the southern coast of Newfoundland. 
In addition it was provided that the inhabitants of the United 
States might forever catch fish on the shores of the Magdalen 
Islands and along the entire west coast of Newfoundland from 
Cape Ray to Quirpon Island. The "liberty" "forever" to cure 
fish was Umited to the unsettled bays, harbors, or creelcs of 
Labrador above Mount Joli and of the south coast of Newfound' 
land from Cape Ray to Ramrau Islands. An immense amount 
of discussion centered on the words "liberty" and "forever." 
Gallatin and Rush prefemxl "right" lo " liberty " but Robinson 
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ind Goulbum had the advanlAge of pleading the wording in 
Article III of the Treaty erf 1783. The British objected strenu- 
ously to the usr of the word "forever." but the .\inericaD5 
declared they would not agree to the article at all unless the 
word were inserted three limes.' 

The liberty of fUbing or drying 6sh forever renounced "within 
three muinc miles of any of the coasts, bays, creeks, or har- 
bors" not above mentioned was inserted for the purpose of 
making it clear that the liberties acqtiired by this treaty were 
not new ones and that express renunciation was necessary.' 
It was agreed that American fishermen could enter any harbor 
or bay for shelter, repairs, wood, and water, but "for no other 
purpose whatever," 

The BrilUh attempted to revive their treaty right to navigate 
the Mississippi; but were unsuccessful. 

It was likewise agreed that nothing in the article should be 
considered prejudicial to "the exclusive rights of the Hudson 
Bay Compuiy." Gallatin and Rush's comment on this clause 
is of interest as regards the " liberty " to the fisheries and also as 
Rgards Canada's occasional claim to exclusive junsdiclion over 
Hudson Bay as a closed sea. "To the exception of the exclusive 
rights of the Hudson Bay Company we did not object, as it was 
virtually impUed in the treaty of 17S3, and we had never, any 
mor« than the British subjects, enjoyed any right there: tlic 
charter of that company having been granted in the year 1670. 
The exception applies only to the coasts and their harbors, and 
does not aSect the right of fishing in Hudson Bay beyond three 
mile* from the shores, a right which would not exclusively belong 
to, or be granted by, any nation. " ' 

Gallatin and Rush made a curious mistake in assuming that 
the cod and hafibut fishing beyond the three marine miles off 
Nova Scotia were the only valuable fisheries there. It has 
binwd out since that the mackerel fii^eries have been equally 
vilmble, and that the schools of mackerel take ttfugc under 
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the Treaty of 1818. The temptation to follow the mackerel 
within the three mite limit has caused numerous seizures of 
American fishing vessels by Canadian revenue cutters and even 
by British war vessels. At times the governments of the United 
States and Great Britain have had to use great tact to avoid 
hostilities, — notably so in 1852. 

The first article of the Treaty of 1818 regulates the inshore 
fisheries at present. For about twenty years few misunder- 
standings concerning the treaty arose. From March 16, 1855, to 
March 17, 1866, tlie Elgin-Marcy reciprocity treaty revived for 
American fishermen their old rights under the Treaty of 1783. 
Except for these two periods, 18:8 to 1836 and 1855 to 1866. the 
first article ot the Treaty of 1818 has been subjected to constant 
dispute and contention until the decision of the Hague tribunal 
made the meaning clear in 1910. 

Without analyzing the various projects of treaties, modi 
Vivendi, and measures of retaliation intended to bring about a 
settlement of disputes, it will be sufficient to state that on Janu- 
ary 37, 1909, it was agreed to submit the whole matter to the 
Hague Court for arbitration. Five eminent jurists were chosen 
to sit on the bench: Dr. H. Lammasch of Austria, Jonkheer A. 
F. dc Savormn Lohman of the Netherlands, Dr. Luis M. Drago 
of Argentina, Sir Charles Fitzpatrick of Canada, and Mr. 
George Gray of the United States. Seven questions were pre- 
sented to this court for decision. 

The first question resolved itself into two parU: a, "Whether 
the right of r^ulating reasonably the liberties conferred by the 
Treaty of 1S18 resides in Great Britain. " b. "And if such right 
does so toust, whether such reasonable exercise of the right is 
permitted to Great Britain without the accord and concurrence 
irf the United Sutes. " 

A few examples will show the purport of these questions. 
Newfoundland Statutes, 39 Victoria, ch. 6, secL 4, provided 
"No person shall, between the hours of twelve o'clock on 
Satorday night and twelve o'clock on Sunday night, haul or 
take any herring, caplin or squids, with nets, seines, bunts, 
or any such conirivancc. ..." And the next year this act was 
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d to " include and apply to the jigging of squids, and to 
the use of any contri\-ancc whatever, and to any mode of taicing 
mod obtaining fish (or liait." ' Amencans claimed this n-gtila* 
Ikn to be an unreasonable interference with their right to 
fiih widiin the three mile limit on the treaty coasl. The 
Newfoundland Sabbath had not been pro\'ided for in the treaty. 
The Britisli claimed that the regulation was reasonable and 
designed to promole public order and morality. Other regula- 
tions prescribed minutely where and during what seasons seines 
or other means of fishing might or might not be used and pre- 
BOibed the size of the meshes of nets. Occasionally these 
Rgolations were changed suddenly so that the American fisher- 
jMSt could not know about them. The British claimed that 
llMse regulations were for the protection and preservation of 
fish and also equitable and fair as between local fishermen and 
the inhabitants of the United Slates exercising their liberty 
under the treaty. The Americans claimed that these regulations 
wov dengned to discriminate against them and were in violation 
ol their titftty rights. 

Tbe tribuDAt decided that the words " in common with Briti^ 
•objects" meuit that the inhabitants of the United Sutcs 
were admitted to a reguUted fishery;' that, therefore. Great 
Britain had a right to make and to enforce regulations. But 
in Rply to the second port of the question whether the reasonable 
exercise of the right was pennitted to Great Britain without the 
eoacuirence of the United States, the tribunal decided that 
whatever may have been the uluauon under the Treaty of 1818, 
standing alone. Great Britain had repeatedly recognized in 
practice that there were limitations on the exercise of the right 
of regulating, bounded by reason. In accordance with its power 
under the agreement, submitting the whole dispute to arbilra- 
tkn. the tribunal orated a commission of experts on fisheries and 
oDed on each party to designate one commissioner from its own 
rT**™'lU As the third non-nation.il coramUsioner the tribunal 
■<"'b™**' Dr. P. P. C. Hoik of the Netherlands to act a* umpire. 
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This commi&sion was to pass upon the reasonableoess of British 
fishing regulations and to hear objectJoris advanced by the 
United States.' On the first question, then, both parties could 
claim a victory. 

Question two. "Have the inhabitants of the United States, 
while exercising the liberties referred to in said article, a right to 
employ as members of the fishing crews of their vessels persons 
not inhabitants o( the United Slates?" 

Great Britain claimed that the treaty conferred the liberty 
to fish on the inhabitants of the United States exclusively. But 
the tribunal decided that the inhabitants of the United States 
had a right to employ as members of their fishing crews on 
American vessels persons not inhabitants of the United States. 
However, these non- inhabitants so employed could derive no 
benefit or immunity from the treaty.* The United States won 
the decision on this point. 

Question three. "Can the exercise by the inhabitants of 
the United States of the liberties referred to in the said article 
be subjected, without the consent of the United States, to the 
requirements of entry or report at custom houses or the payment 
of light or harbor or other dues or to any other similar require- 
ment or condition or exaction? " 

This question related to the liberty to take fish and to dry 
and cure fish on the treaty coasts specified in 1818 and therefore 
could not apply to the privileges of commercial vessels. The 
United Stales argued for a complete exemption for her fishing 
vessels. The tribunal based iis decision on the words "in com- 
mon with the subjects of His Britaimic Majesty;" hence Ameri- 
can fishing vessels would have to pay the same light and harbor 
dues as those Imposed on Newfoimdland fisherman. But "the 
inhabitants of the United States should not be subjected to the 
purely commercial formaUtics of report, entry, and cleanuice at a 
costomfaousc, nor to light, harbor, or other dues not imposed 
apoa Newfoundland fishermen. " * Howc^'er, Newfoundlanders 

■Fordsn Rdkiknu, igio: ssfr-?. 
'IWd., igio: 559. 
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bed been generally exempt; so that the decision on this point 
mi^t be considered as a victory (or the United Slates. 

Quesliun (our, epitomized. Must American fishing vessels 
pay Ught or harbor or other dues or report at custom houses in 
order to enter (or shelter, repairs, wood, and water? 

"Tiit tribunal stated: "And it is decided and awarded that 
such KStrictions are not permissible." The court explained 
that the right of cntr>' for the four above purposes constituted 
in large measure tbosc duties of hospitality and humanity which 
all civilized nations impose upon themselves and expect the 
pcrfonnance of from others. But if American fishermen 
tctnained more than forty-eight hours, they should report to a 
customs official, "if reasonably convenient opportunity therefor 
b afforded. " ' 

Question five, "From where must be measured the 'three 
marines miles of any of the coasts, bays, creeks, or harbors' 
referred to in the said article?" 

The United Slates claimed that all bays, creeks, or harbors 
ax miles or less wide might be considered closed, but all those 
wider than six miles should be considered open sea. The tribunal 
concluded that no evidence had been furnished which proved 
that the application of the three mile rule to bays was present 
in the minds of the negotiator? in iSiS and that they could not 
reasonably have been expected either to presume it or to provide 
■gainst its presumption. In answering this question, then, the 
Iribuna] recognized established usage and it took into considera- 
Ucn especially the practice of Great Britain in maintaining her 
jtKJtdictiaa in these bays and also the practice of other countries 
in ' ■■''*c""'"g such enforcement of jurisdiction in the bays in 
qoeftion by Great Britain. The tribunal found also that Article 
IV of the special agreement in regard to the arbitration 
provided that the Judges should keep in mind the removal 
of future diScrcnccs. Therefore, the tribunal aimounced the 
headland to headland theory with the provision that those 
bays which were ten miles or less in width should be considered 
doBod. "Incverybay not heirinafter specifically provided for 
, 1910; sft«- 
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the limits of exclusion shall be drawn 3 miles seaward from a 
straight line across the bay in the part nearest the,entrance at the 
first point where the width does not exceed 10 miles." ' Dr. 
Luis Drago gave a dissenting opinion on this question, based 
diiefly on the renunciatory provision of the Treaty of 1818. 
Great Britain won the decision on this point. ^ 

Question six. "Have the inhabitants of the United Stales 
the Uberty under the said article or otherwise to take fish 
in the bays, harbors, and creeks on that part of the southern 
coast of Newfoundland which extends from Cape Ray to Rameau 
Islands, or on the western and northern coast of Newfoundland 
from Cape Ray to Quiipon Islands, or on the Magdalen Is- 
lands?" 

Great Britain contended that American fishermen had no 
such liberty. The tribunal held that the word "coast" in the 
treaty included harbors, bays, and creeks. On this point the 
United States won. 

Question seven. "Are the inhabitants of the United States 
whose vessels resort to the treaty coasts for the purpose of exer- 
cising the liberties referred to in Article I of the Treaty of t8i8 
entitled to have for those vessels, when duly authorized by the 
United States in that behalf, the commercial privileges on the 
treaty coasts accorded by agreement or otherwise to United 
States trading vessels generally?" 

The tribunal answered this question affirmatively, with the 
qualification that American fishing vessels "cannot at the 
swne time and during the same voyage exerdse their treaty 
rights and enjoy their commercial privil^es, because treaty 
rights and commercial priviJegea arc submitted to difierent rules, 
regulations, and restraints. " ' 

This arbitiation settled remarkably well, if not perfectly, 
the long and vexed dispute between the United Slates and Great 
Britain on behalf of her two North American dominions. 

The second major dispute settled by the Treaty of 1818 was 

■ famga Rdations, 1910; 566. 
•IWd., igio: 560. 
* HAL, 1910: 569. 
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the Ddrthem bouodu>- tram tlie Lakt d dte Wood& to tfae 
Rodgr Mounains, The Treaty of 1783 ptovidod that thb 
bouadur riMold ntn (rant ibe DortlmtstcRi point of tbe lakt of 
ikc Wooib to tbt loincc of dw UiBOMiiia Kivcr, then sufiposcd 
tobeiaBriliibAmetica. Jay^ Tnatf provided for a i«nt sitr- 
iwydliicM'miMppibaHlibiBrveywai new Bade. Moane 
ud Pnknejr dnring tneir negociktians in Lwidon fat iso6 had 
otfend to take a Ine rannbg Bortk and sootk Ano^ the Bortb- 
wcMem comer a< the Lake of the Woods and on the ii 
oi that Gne by the forty-ninth paimUel, run the boundaiy d 
HMUpaiaOd to the "Stony Mountabu." Thiswastheb 
■jy adopted ia Aitidc II of the T^raty of iSiS. 

Tbe third and last major di^Mitc partially settled by tfae 
Tnaty of tSiS related to the Ott^od cauatT>'. GaUatin and 
Rush proposed an eKtensaoo of tfae boundary from the Rocky 
Moantains aloag the forty-ninth parallel to the Pacitic Onaa 
Tbey laid: "We (fid not assert that the United States had a 
pcrtect right to that country, but insisted that their claim m 
kait good agabst Great Britain. The forty-ninlfa degree! 
north latitude had, in pursuance of the treaty of Utrecht, h 
fixed, iDdcfinitdy, as the line between the northent Britii 
poncsaoas aixl those of France, including Louisiana, ihiw a part 
a<our territories." ' 

But tbc British nefcotiatws were not ready to reach an agree- 
meal oa the definitive di^XMition of the territory in thai 
reipon. They had, as they considered, good chums to the 
whole rti^on down to tfae ColumUa River. Theae clainu were 
haised on the exploratioas of the coast by C^>tain Cook in 1778 
ud by Madteiuie and Vancouver in 1793, on tfae aettlements at 
Nootka Sound on tfae western coast of Vancouver Island, rec- 
ogoiaod by Spain in tfae Nootka Sound Convention of 1790, on 
p iucha aes made from the Indians, and on trading posts eetab- 
Briied by the Hudson Bay Company.' 

The Amerkans had Hnilar and, what seemed to them, better 
cUns to the ngjon. Captab Gray had entered and etplored 
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the Columbia River in 1792, the year before Vancouver had 
appeared. Lewis and Clark had entered the region from the 
east and explored it in Jefferson's first administration. When 
these two explorers returned to St. Louis in 1806, Manuel I^sa, 
Pierre Chouteau, and Governor William Clark organized the 
Missouri Fur Company. Within two years this company bad 
established the earliest known posts on the upper Missouri and 
in the region dimned by the Columbia and its tributaries. 

John Jacob Astor of New Vork organized the Pacific Fur 
Company and brought into his employment Americans familiar 
with the fur trade and Canadians and Scotchmen long in the 
service of the British fur trading interests. Thc-y established 
their headquarters at the mouth of the Columbia in March, 1811, 
and named the place Astoria. The British acquired the property 
of the Pacific Fur Company during the War of 181 a. But Article 
I of the Treaty of Ghent provided for restoration without delay 
of all territoiy and places taken by either party during or after 
the war. Due to the slowness of means of communication and oS 
mental slowness as well the Americans did not retake possesdon 
of Astoria, with Lord Bathurst's consent, until October 6, 1818. 
This was just two weeks before the Treaty of 1818 was signed. 
So that the American argument as well as the trend of events 
sustained the recognition of American supremacy on the Colum- 
bU River. 

However, the proposal of Rush and Gallatin to extend the 
boundary along the forty-ninth parallel to the Pacific Ocean 
met with a counter project from Robinson and Goulbum. 
This project specified substantially what was afterward agreed 
to in the treaty, that the country "claimed by either party 
on the northwest coast of America, westward of the Stony 
Mountains, shall, together with its harbors, bays, and credu, 
and the imvigaUon of all ri\'ers within the same, be free and 
open, for the term of ten years from the date of the signature of 
the present convention, to the vessels, citizens, and subjects 
of the two Powers, " This was agreed to with the reservation 
that the treaty should be construed without prejudice to the 
claims of either party in that r^on. 
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Tlie so-called joint occupation of Oregon continued until 
the Treaty of 1846, which embodied the proposal made by 
Gftllatin and Rush in 1818. Great Britain secured the free 
navigation of the Columbia River. The United States agreed 
to recognise the possessory rights of the Hudson Bay Company 
and of British subjects.' 

A dispute arose later about the channel between Vancouver 
Island and the mainland. San Juan is an island which divides 
this dmnnel, so that the question became: which branch of the 
channel is the boundary to follow. The United States claimed 
that the western arm or the Haro Channel was the channel 
intended by the treaiy, because it was the larger and the deeper. 
Great Britain contended for the other ann or the Rosario 
Cbanoel. American citizens and British subjects had settled on 
San Juan. Armed conflict threatened. General Scott succeeded 
in preventing a collision. But the dispute dr^ged on until in 
the Treaty of Washington, 187:, the two parties agreed to 
ttUunit the matter to the German Emperor for arbittatioo. He 
dedded in fa\*or of the American claim.* 

Other matters discussed in the negotiations at London in 
1818 were: impressment, blockade, contraband, the right of 
Americans to navigate the St. Lawrence, and trade with the 
Britiih West Indies. No agreement could be reached, although 
the British commissi<Hiers argued in a much more liberal manner 
than e^-er before. Il should be stated also that Gallatin 
admitted to John Quincy .^dams that the critical situation with 
Spain in respect to Florida made Rush and himself more anxious 
to read) a settlement with Great Britain than they otherwise 
would have been.' 
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CHAPTER Vm 
THE FLORIDA PURCHASE, 1819 

"A* tliere b no court of chanceiy between nations tbdr differences cut 
be wiiM only by iitrMnie&t or by force, "nic rewrl to force a Justifiable 
only when ju^ioe cannot be obtained by negotiation; and tlie resort to foioe 
b fimiled to tlic atlainmcnt of justice. The wnnfi frcrived marks the 
boundahe of Ibe right lo be obtauwd."— Jobn Qdincv Aojuts. 

Florida had been Spanish from the days of Ponce de Leon 
to the Treaty of Paris, 1763. That treaty closed what in 
America was called the French and Indian War; but it had beat 
a European war as well, with Spain fighting as an ally of France. 
During that war Great Britain had captured Havanna, with 
which Spain in the peace n^otiations would not parL Conse- 
quently, sh« ceded Florida U> GRftt Britaia in ntum for the best 
port in the Antilles. 

During the latter part of the American Revolution France 
and Spain fought Gnat Britain again. Under the terms of 
the peace negotiations ai Tans, Great Britain ceded Florida 
back to Spain. In the treaty between the United States and 
Great Britain, the second article provided that the southern 
boundary of the United States should run from the middle of 
the Mississippi River along the thirty-first parallel lo the middle 
<rf the Apalachicota, thence midstream to the junction with the 
Flint River, and then straight to the head of the St. Mary's 
River and down the middle of the SL Mary's to the Atlantic 
Thomas Pinckney's treaty with Spain, 1795, incorponted this 
sune MUtbem boundary provision m its second article. 

Bgena c of the increasing number of American settlers near 
the rhnn that Sowed into the Gulf of Mexico and of thdr ne«d 
touse those rivers to Boat their products to a market, Adams 
■ad opedally Jcfierscm grew anxious to acquire the Floridas. 
JefferwMi directed (he Serreiar>- of Stale, Madison, to in- 
struct Charles Pinckney at Madrid to sound Spain on the 
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pos^ility of acquiring New Orleans and ihe Floridas, If this 
propositioQ should fail to meet with favor, he was empowered to 
n^oliatc for the free navigation of the Mobile, the Chattahoo- 
chee, and other rivers running through the Floridas.' Bui 
Pinckney could obtain no definite statement from the Spanish 
ministers, not even as to whether West Florida was included in 
the secret Treaty of St. Ildefonso, 1800. 

Meanwhile, Madison had instructed Livingston at Paris to 
obtain what information he could from Talleyrand. Talleyrand 
gave him to understand that the Floridas were not included in 
the cession. Jefferson decided to appoint Monroe to join with 
Livingston as a commission extraordinary to treat with Napoleon 
at Paris, and he authorized Monroe to join with Pinckney as a 
similar commission to treat at Madrid. Madison wrote to 
both Pinckney and Livingston, February 23, 1803, stating that 
the object of Monroe's instructions would be to procure a 
cession of New Orleans and the Floridas to the United Stales.* 
Before Pinckney received (his letter he had made a strong 
effort at Madrid to obtain a reply to his proposition on New 
Orleans and the Floridas. In the conference which followed, 
Cevallos informed Pinckney that Louisiana had been ceded to 
the French, including the town of New Orleans. Shortly after- 
ward, May 4, 1803, Cevallos stated that Spain would not dis- 
possess herself of any territory in favor of the United Stales. 
And he referred the United States to France in the following 
words: "By the retrocession made to France of Louisiana, that 
power regains the said province with the limits it had saving the 
rights acquired by other powers. The United States can ad- 
dress themselves lo the French government to n^otiate the 
acquisition of territories which may suit their interest.' 

Madison had, March 1, 1803, instructed Livingston and 
Monroe to obtain from France "the two Floridas, the Island of 
Orleans. , . ."* The course of these negotiations with Marbois 
has been described in chapter V. Livingston and Monroe knew 

■Amerkan Stair Pupen, Fonign Relalioos, U.: 51$, 117. 
•IWd-, 11.: sM. S37. 
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aai Harbois knew that West Florida was not included in the 
Luuisiann Purchase Scarcely had the treaty been signed when 
A new chain o( thought occurred to Livingston. West Florida 
to the river Perdido l>clonged to the United Sutes. Without 
knowing it Napoleon had a good title to West Florida and he 
had sold that region to America. Why? Did not the first 
article of the Treaty of 1803 stipulate that the French Republic 
ceded forever and in full sovereignly the province of Louisiana, 
and quoting from the Treaty of St. Ildcfonso, "with the same 
extent that it now has in the hands of Spain, and thai it had when 
France possessed it; . . ."? Of course Spain had always held 
East Florida. But had not France from the beginning claimed 
as Louisiana all of the Mississippi Valley up to the Appalachian 
mountain syvtem, down along the Perdido River to the Gulf of 
Mexico? This possession lasted until 17O3, when France among 
other cessions ceded West Florida to Great Britain with the 
Iberville River as the western boundary. In 1783 it was ceded 
back to Spain, and from then on Spain held West Florida and 
Louisiana. Therefore, the words in the Treaty of .St. Ildefonso 
meant that Bonaparte might have claimed West Florida; and 
liace be transferred all of his rights to the United Slates, all that 
the United Slates had to do was to make good the claim. Said 
Livingston In his report to Madison," . . . insist upon this as a 
part of your right, and to take possession at all events to the 
river Peidido. I pledge myitelf that your ri^t is good." ' 

Madison and Jeflcrson were delighted lo accept Livingston's 
iiiteq>retation. Madison wrote back to Livingston, March 31, 
1804: "It is not denied," by Spain, "that the Perdido was once 
the cut limit of L.oui!uana. It is not denied lliat the territory 
now possessed by Spain extends to the river Perdido. The 
fiver Perdido we may say then Ls the limit to the east extent of 
Louisiana ceded to the United States. This construction gives 
aa obvious and pertinent meaning to tlie tenn 'now' and to the 
czpresoion 'in the hands of Spain,' whidi cu be found in no 
ocber construction. " * 
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And Congress accepted Livingston's interpretation with al- 
acrity. On February 14, 1804, an act, championed by John 
Randolph, was passed, providing for " laying and collecting duties 
on Imports and the Tonnage within the territory ceded to the 
United States by the Treaty of April 30, 1803. " The eleventh 
section of this act authorized the President "whenever he shall 
deem it expedient to erect the Shores, Waters and Inlets of the 
Bay and River Mobile and of the other Rivers, Creeks, Inlets 
and Bays emptying into the Gulf of Mexico, east of the said 
River Mobile and west thereof to the Pascagoula, inclusive, 
into a separate District and to establish such place within the 
same, as he shall deem expedient, to be the Port of Entiy and 
Delivery for such District. . ." • 

The Spanish minister in Washington, d'Yruj'o, took a copy of 
thb act with him to the Secretary of State and objected strenu- 
ously, March 7. 1804- Said he: "The authority given to the 
president is unlimited, east of the River Mobile, and compre- 
hends indirectly the power of declaring or rather m^ing war 
since it is not to be presumed that any nation will patiently 
permit another to make laws within its territories without its 
consent." ' D'Yrujo weakened his objection by giving special 
point to the territory cast of the Mobile River, for there was 
a very small patch of territory on that side, stretching to the 
Perdido, which the United States claimed under the treaty. 
Spanish objections grew weaker also because of the precarious 
condition in which Spain was placed by Napoleon's strategy. 

In 1804 Monroe proceeded on a special mission to Madrid 
for the purpose of obtaining East Florida, a settlement of 
qwltation claims, and a determination of boundaries. He pro- 
posed to Cevallos that His Catholic Majesty should cede the 
tcnitory cast of the Mississippi; arbitrate the claims of American 
dtiwns and Spani^ subjects in accordance with a convention 
agreed to in iSoi, but as ycl unratified by Spam; and the United 
Stales would limit its western boundary by the Colorado. 
Under no circumstances should he yield any territory east of the 
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Rto Gnade.' By the end of May, 1805, Spun lud totally 
rejected tbis proposition,* and thereby terminated Monroe'» 
qieciol mission. In April Monroe hod joined with Pinckney in 
asking for the recall from Washington of d'Ynijo for engaging 
in undue newspaper propaganda in behalf of Spain. D'Yrujo 
was accordingly recalled. 

The United Slates continued eager for Florida. Gmeml 
ArmsUong in Paris was directed to sound Talleyrand on the 
possibility of obtaining French aid. Talle>'rand oticred in his 
equivocal manner to accomplish the result for $7,000,000, if the 
United Stales would cancel the claim for spoliations committed 
by the French in Spanish ports. Je&erson was ready to pay 
$5^000,000; but Congress exposed this amount and authorized 
only $1,000/100.' By i3o6. May 1, Napoleon refused to sell.* 

Two ynrs later Napoleon acknowledged that England bad 
placed the continent in such a condition that he could not doubt 
ttift the United States would declare war on her. And whenever 
the United Suies did so be would approve the sending of Ameri- 
tma troops into Florida.* Madison replied that should a pte- 
auilioaary occupation become necessary against the hostile 
designs of Great Britain "it will be recollected with satisfaction 
that the measure has recei\-ed his Majesty's approbation. " * 
When these words were conveyed to Napoleon by his minister, 
the military situation had changed and with it Napoleon bad 
changed his mind. Said be: "Answer the American minister 
that you do not know what he means about the occupation of the 
Floridu; and that the Americans, being at peace with the Span- 
butta, cannot occupy the Floridas without the permission or the 
nqooat at the King of Spain. " ' 

In i8to a re\-olulion occurred in West Florida. Americans 
woe the leadcTK. but they acted with the consent of the Spanish 
go««nior. Having exhausted the use of the governor as a tool. 

■Anoioui Suu ftptn, Farasa Rehifaw, U.: 617. 
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they disposed of him, assembled in convention, and declared 
" West Florida to be a free and independent State. " Thereupon, 
they urged annexation to the United States. President Madison 
boldly issued a proclamation annexing West Florida to Louisiana 
and ordering Governor Claiborne to take possession to the 
Perdido and govern it as a part of the territory of Orleans.' 
Madison reasserted that the territory had been acquired under 
the Louisiana Purchase. Great Britain had no minister in 
Washington, but she instructed her charge d'affaires to 
protest. Spain bad scarcely a mouthpiece either at home or in 
Washington to voice a protest. 

When Congress met in December, Florida rwreived immediate 
attention. Senator Giles reported a bill extending the territory 
erf Orieans to include West Florida, but Henry Clay pointed out 
that this had already been done by the President's proclamation. 
Macon in the House wanted to admit Orleans and West Florida 
together as one State. Before his measure got through both 
houses, it provided for the admission of Louisiana with the 
Iberville as the eastern boundary; and West Florida remained 
as Orleans Territory until April 14. 1812, when Congress divided 
the territory at the Pearl River. The western half was then 
added to the State of Louisiana and the eastern half became on 
May 14, iSrj, a part of the territory of Mississippi. 

Rarely has the advice of a lawyer, like that of Livingston at 
Paris in 1803, been acted upon more assiduously by a client, 
than did the United Stales toward West Florida. In 1819, 
howe%'er, the treaty with Spain tended to discredit the advice of 
Livingston, the laws of Congress relating to West Florida, and 
the acts of the President relating thereto by recognizing that 
Spain then ceded West Florida to the United States.' It U 
worthy of note aUo that the recent maps published by the 
authority of the United States do not include West Florida as 
being in the Louisiana Purchase. 

Madison expected Congress during the session of iSij-iSi^ 
to approve the seizure of East Florida as well, and he took 




THE FLORIDA PURCHASE, 1819 

9 accordingly. Indeed, the iobsbitanU or patriots of 
Easi Florida virtually seized the region (or themselves. Com- 
mander Campbell with nine American gunbo«ts and General 
Matthews with a body of American troops assisted them. The 
Spanish governor, Lopez, surrendered. Amelia Island was 
occupied. St. Augustine was about to l>c taken. And General 
Andrew Jackson was on tlie way with 1,000 Tcnnwscan*. 
But Madison had overreached the desire of the Senate for 
more territory. That body refused twcnly-onc to eleven to 
^iprove the invasion of Florida- Generals Matthews and Jacii- 
aoQ had to be recalled. Then, the old Spanish leaders and the 
BrJlEsh emissaries roused the Indians to attack the [Mtriots and 
the remaining Americans, and for severaJ years qiasmodic war- 
fare continued. 

Spain voiced her protest against the American invasion 
through the British minister, Foster. Monroe replied that Spain 
owed America more for spoliations than the whole of East Flor- 
ida w»s worth. And he authorized Joel Barlow to pvt out the 
same tnformatioD in Paris.* Spain could not maintain order in 
the provirKe; hence, it had become the breeding ground for smug- 
glers, marauders, and buccaneers. However, on March 8, 1815, 
the Czar's offer of mediation arri\'ed. This was accepted. And 
Madison and Monroe decided that it would be unwise diplo- 
matically to procede further with intervention in Florida. 
Not until December, 1815, did the United States recognize 
the government of Ferdinand VTI. in Spain, when the President 
received Don Luis de Onis as minister. A wide variety of ques- 
tkns came up for settlement. Don Luis demanded the return 
ot West Florida- He pointed out that filibustering expeditions 
into Eut Florida and Mexico had their origin in Georgia, and 
■oipctimt* in New Orleans and Norfolk. He assumed that 
Spaia coald still cnfc«ce her old colonial policy in South and 
Ceatial America if the United States would observe strict 
lUty. He asked, therefore, that vessels sailing under the 
% oi Cartagena, of Mexico, and of Buenos Ayrcs 
be Mtdttded from Amimcan porta, that American vessels be pre- 

■ Awcriou Sutit Papen, Fivdfn Ralalkas, tIL: 515. 
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vented from sailiiitj lo Spanish America, and that the Mexican 
insurgents under the leadership of Toledo and Herrera be barred 
from recruiting soldiers on American soil.' 

Secretary Monroe replied with a review of the spoliations 
committed by Spain and of the treaty agreed to in 1801 for 
arbitrating the respective claims, but which Spain bad not yet 
ratified. S[>ain had herself referred the United States to France 
when Pinckney had been authorized lo buy the Floridas. The 
American ministers in Madrid had repeatedly made overtures 
for the settlement of the boundary of Louisiana and for the 
establishment of a neutral belt between the two parties; but 
Spain had rejected all of them and made none in return. The 
action of tJie Spanish govenunent had invited "the most 
decisive measures on the part of the United States. " He spoke 
of "the breaches of the neutrahty of Spain, which her Govern- 
ment permitted, if it did not authorize, by British troops aad 
British agents in Florida, and, through that province, with 
the Creeks and other Indian tribes, in the late war with Great 
Britain, to the great injury of the United States. The United 
States held Louisiana as it had been held by France prior lo 
1763, extending from the Perdldo to the Rio Grande;" and the 
United States considered her "right established by well-known 
facts and the fair intcipretation of treaties. " Monroe asked for 
more definite information about the collection of troops on Ameri- 
can soil by Toledo and Herrera, and if the statement were true 
the ofienders would be prosecuted. With respect to the revolu- 
tionbts in Spanish America, Monroe stated: "All that your 
Government had a right to claim of the United Slates was, that 
they should not interfere in the contest, or promote, by any 
active service, the success of the revolution, admitting that 
they continued to overlook the injuries received from Spain 
and remained at peace. This right was common to the colonists. 
With equal justice might they claim that we would interfere to 
their diBodvantage; that our ports should remain open to both 
parties, a» they were before the commencement of the struggle; 
that our laws regulating commerce with forogn nations should 
'.Vmeri<an State Popen, Fotaga RcUtioas, IV.: 411. 
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On these priDciples the United 



changed to thdr injury. 
Sutcs have acted. "' 

The Prtsident and Congress did make an eSon to strengthen 
Ibc neutntllty law ol 1794. The act of March 3, 1817. providi-d 
thai persons engaged in fitting nut vessels in American ports fur 
the purpose of cruising i^inst powers with which the United 
States was at peace should, upon conviction, be fined as high as 
$10,000, imprisoned not more than ten years, and the vessel 
itself night be condemned. During the next year the neutrality 
laws were revised and embodied in the comprehensive statute of 
April 10, 1S18, which is substantially the present law on the 
subject.* But the law written and the law obser\'cd wen; two 
difierent propositions. John Quincy Adams in his "Memoirs" 
paid particular respect to conditions in Baltimore. "They are all 
fanatics of the South .\merican cause. Skinner, the postmaster, 
has been indicted for being concerned in the piratical privateers. 
Glenn, the district attorney, besides being a weak incomi>ctent 
man, has a son said to be conctmed in ihc privatcen. ' Adams 
continued: "The district judge, Houston, and the circuit judge. 
Duval, are both feeble, inefficient men over whom WilUain 
Pinkney, employed by all the pirates as their counsel, dorai- 
neefs like a slave driver over his negroes. " ' 

As usual, Spain put forth feelers for the best possible place 
lo coadiKt the negotiations. At first she decided on Washington 
in otxkr to test Serretarj' Monroe; then she shifted to Madrid to 
tiy the American minister. George W. Erving. Her next move 
mu 10 make an eflort to find upon what conditions Great Britain 
could be taduoed to oScr mediation. Spain sent another full 
power to Don Luts dc Onis in Washington. This was recalled 
and ncgotiatioas began in Madrid. Finally she decided on 
Waabington. The result was that the best trained man in the 
ITDiled Stales for the purpose beaunc the American ne- 
gotiator, John Quincy Adams, President Monroe's Secretary 
of Sute. 
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On December 10,1817, Don Luis notified Adams that he had 
received full power and instructions to begin and conclude an 
agreement. He reviewed and argued at length the claims of 
Spun in four letters of December 29, 1S17, January 5, 8, and 
8, i8i8.' Adams replied on January 16: "I am instructed by 
the President to propose to you an adjustment of all the differ- 
ences between the two countries, by an arrangement on the 
following terms: 

1. Spain to cede all her territory eastward of the Mississippi 

2. The Colorado, from its mouth to its source, and fran 
thence to the northern limits of Louisiana, to be the western 
boundary; or, to leave that boundary unsettled for future 
arrangement. 

3. The claim of indemnities for spoliations, whether Spanish, 
or French within Spanish jurisdiction, and for the suppression 
of deposit at New Orleans, to be arbitrated and settled by 
commissioners, in the manner agreed upon in the unratified 
convention of i8oa. 

4. The lands in East Florida, and in West Florida, to the 
Perdido, to be made answerable for the amount of the indemni- 
ties which may be awarded by the commissioners under Urn 
arbitration; with an option to the United States to lake the lands 
and pay the debts, or to sell the amount received equally 
according to the amount of their respective liquidated claims, 
among the claimants. Nograntsof land subsequent to the nth 
of August, 180J, to be valid. 

t$. Spain to be exonerated from the payment of the debts, 
or any pan of them. " ' 
Adams added that the events on Amelia Island and those 
which were threatening along the Florida border constituted 
sufficient motive for the elimination of all delay. 
Don Luis de Onis replied on January 14, 181S. He assumed 

Lthftt It was the river Colorado of Natchitoches and not the one 
of the same name "stilt farther within the limits of the Spanish 
provinces" that Adams had in mind. He pointed out that 
>AlH 
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S^miiftrda held claims for indemnities from ihe United States; 
but these Adams hod wholly omitted; while both the Floridas 
were to be ceded by Spain to sati&fy American claims. This he 
bdd to be ofTen&ive to the dignity and honor of His Catholic 
Majesty as well as unjust. Spain could not pos^bly t>e held 
rapoQuble for the spoliations committed by Trance within 
^lanisb jurisdiction; moreover, France had assumed that 
rtsponsibility. Nor would he admit the annullmcnl of Rranis 
of land in Florida since August, 1802. 

I>e Onis proposed that Spain should cede the Floridas in 
return for terrilory on the west side of but bordering on the 
MiMissippi; that both Spanish and American claims for indem- 
nity be Ht to the commission mentioned in the unratified agree- 
ment of 1803; that Spain and the United Slates join in their 
endeavor to obtain from France indemnity for spoliations com- 
mitted by that state within Spanish jurisdiction; and that the 
United Stales should take effective measures to prevent 
expeditiona bcbg fitted out in her ports or territory against 
the commeice and possessions of Spun.' 

Tbe events along the Florida border were rapidly reaching a 
crisis and thus tntemipted the negotiations. General Jackson 
had been directed in January, 1818, to take command of the 
femes on the border and conclude the war against the Seminoles, 
baU bleeds, runaways, slaves, and a motley crew of brigands. 
Be crossed into East Florida, marched to Fowlton, where he 
found a thousand head of cattle marked with the brands of 
Gcoi|janr. He set fire to the town, and proceeded to St. 
Mario, irfikh he reached on April 6. He informed the Spani^ 
govmwr that in order to prevent further breaches of neutrality, 
Cmted Stales troops would occupy the fort until the end of ho»- 
tSilies. It wai at St. Marks that he captured the Enghsh Indian 
tiider Arbuthnot. Jackson marched to Suwanee from which the 
Indians bad fled, due largely to information furnished by a letter 
Ina ArbathnoL Whik thete, he captured another Englishman, 
Robert C. Ambrtster. Jackson returned to St. Marks. The 
wtn summoned before a court •martial, chat^ 
State l>*pcn, FondgD Kcktiou, IV.: 464. 
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with aiding and comforting the enemy and waging war against 
the United Slates, and convicted. Ambrister was shot and 
Arbutimot hanged. 

Jackson marched back to Fort Gadsden. Toward the end 
of May news reached him that over five hundred Indians had 
gathered at Pensacola, were fed by the Spanish governor; and 
from there Ihey conducted raids upon American settlers Jack- 
son hurried off for Pensacola. The Spanish governor sent him a 
message to turn back or he would be driven out. Such threats 
never failed to enrage Jackson. He took Pensacola without 
opposition, May 34, 181S; the governor had fled to Barrancas. 
And there Jackson captured fort, governor, garrison, and all, 
and sent them off to Havana. He left a small body of 
troops to hold Pensacola and Barrancas and returned the 
hero of the Florida border and once more the hero of the 
nalion. 

Don Luis de Onis promptly demanded reparation. "The 
Governor of Pensacola," said he, "had conducted himself with 
the most scrupulous circumspection, to avoid giving the slightest 
ground of complaint to General Jackson, his officers, and troops. 
Neither he nor the Governor of East Florida was notified of the 
war against the Seminole Indians, nor were they informed of the 
just causes of that war; nor was any call made upon them to seek 
and punish those Indians in case of their ha\-ing committed 
aggressions upon the lands or citizens of this republic". . ."I 
un persuaded that the Government of the United Slates cannot 
haxT authorized this hostile, bloody, and ferocious invasion 
of the dominions of Spain, ... In the President's message to 
Congress of the isth of March last, I observe that ordei^ have 
been given to pursue and chastise the Seminole Indians; and that 
if, in the course of the war, it should be necessary to enter the 
Spwiish tcrriloiy, the authorities of Spain are to be respected 
■nd the territor>' evacuated the moment the war is at an end." 
Dc Onia concluded by demanding a restitution of the places 
taken and occupied by General Jackson, the delivery of artillery, 
warlike stores, and public and private property, indemnity for 
)bc crown and subjects of Spain, "together with the lawful 
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pnniduncnt of the gcncr&l and the officers of this republic by 
n^om they were commitled. "' 

Adams relied that the character of the lodiaii hostilities 
could not be unknown to Spain, that in the tiftb article of the 
Treaty of 1795 both parties agreed "to restrain by force all 
boslilities on the part of Indian nations living within their 
boundaries, " that General Jackson had at one time called on tbc 
Governor of Penaacola to comply with the provisJonii in this 
treaty, that the answer acknowledged the obligation but pleaded 
incompetency of force, and that depredations on and massacres 
ot Americans had continued. Said Adams: "By the ordinary 
laws and usages of nations, the right of pursuing an enemy, who 
sedu reifugc from actual conflict within neutml territory, is in- 
contestable. " He concluded, " I am instructed by the President 
to inform you that Pcnsacola will be restored to the possession 
ol any person duly authorized on the part of Spain to receive it; 
that the fort of St. Mark, being in the heart of the Indian 
country*, and remote from any Spanish settlement, can be surren- 
dered only to a force sufficiently strong to hold it against the 
attack of the hostile Indians, . . . " ' 

Don Luis dr Onis forwarded Adams' reply by special mcs- 
KOger to Madrid. The Minister of Foreign Alifairs, Don JusJt 
PiaiTO, wrote a note ordering a suspension of diplomatic ne- 
gotiatiafu and including a threat of war unless suitable ler- 
nwtrepul to "an incident which, from its transcendent 
, b capable of producing an essential and thorough 
dunge in the political relations of the two countries. " ' 

This deqNUch brought a masterly reply from Adams, Novem- 
ber 38, tSiS. He reviewed the incidents that led to the war with 
the SenUnolcs. He jiointed out that Robert C. Ambrister had 
been a Ijeuteoaot in a British force of colonial marines, com- 
nanded by Colonel Nicholls, which had landed in Florida. 
S|aia had formally declared herself neutral. The hostility of 
tbcK British forces had not ceased with the Treaty of Ghent; 

'AwwteOT StaU Papm. Fomgn Rcktfam*, tV.: 496. 
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they continued to sally fortli with their black, white, and red 
combatanu against the defenseless bordere of the United States. 
In due time Lord Bathurst and Lord Casllercagh had disavowed 
the conduct of Colonel Nicholls. But in 1817 Arbuthnot 
had succeeded Nicholls as the mentor for the Indians and 
Ambrister had continued Kis activities among the red men- Jack- 
son had taken action," not in a spirit of hostility to Spain, but 
as a necessary measure of self defence; giving notice that they 
(the forts) should be restored whenever Spain should place 
commanders and a force there able and willing to fulfil the 
engagements of Spain towards the United States. " He demanded 
that an enquiry be instituted by Spain into the conduct 
of her governors in Florida. He returned to the subject of 
Colonel Nicholls and asked, "Has his Majesty suspended form- 
ally all negotiation with the sovereign of Colonel Nicholls for this 
shameful invasion of his territory, without color or provocation, 
without pretence of necessity, without shadow or even the 
avowal of a pretext? Has his Majesty given solemn warning to 
the British Government that these were incidents of transcend- 
ent moment, capable of producing an essential and thorough 
change in the political relations of the two countries?" Later 
in the same paragraph: "But against the shameful invasion of 
the territory; against the violent seizure of forts and places; 
against the blowing up of the Barrancas and the erection and 
maintenance, under British banners, of the negro fort on Spanish 
scnl; against the negotiation by a British officer, in the midst 
of peace, of pretended treaties, o£fensi\>c and defensive, and of 
navigation and commerce, upon Spanish territory, between 
Grtat Britain and Spanish Indians, whom Spain was bound to 
control and restrain — if a whisper of expostulation was ever 
wafted from Madrid to London, it was not loud enough to be 
heard across the Atlantic nor energetic enough to transpire 
beyond the walls of the palaces from which it issued and to which 
it was borne." ' 

Adams wrote this note for Minister Erving to transmit to 

Don Josfc Pizarra. In addition Adams had in mind the whole 

'Aroerirao Stale Pi()en, Fordgn Rdatioia, IV.: jjq. 
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Eun^xan situation; and a copy of the note was sent to 
cvciy American diplomat abroad. The members of the Holy 
Alliance were particularly interested in the quieting oE rcvolu- 
tiooaiy efforts and in the reslonttion to Spain of her rebellious 
eolonies. Gallatin had written from Paris thut the aflair at 
St Marks had made upon France and other parts of Europe 
seuations peculiarly unfavorable to the United Slates.' Rush 
in L(H»don had gone to a dinner at the French embassy on July 
30, 1818, where foreign diplomats had eagerly inquired whether 
the scimre of St. Marks and Pensacola meant war with Spain.' 
In the British market the price of stocks fell and newspaper 
opinion favored retribution for the execution of Arbuthnot and 
Ambrister.* It needs to be said that Adams' grip on the situa- 
tion did much to place the United States in the right light before 
the world. 

Before this note was written Pizarro had decided to reopen 
negotiations for a definitive treaty. Jackson's episode bad 
made the need for ceding the Floridas to the Uiuted States so 
qqjareot that this point required no further argument. De Onis 
showed a disposition to be content with a boundar>' slightly 
farther west than the Mississippi.* Thereupon, Adams made an 
immense concession on the western boundary: beginning at 
the mouth of the river Sabine, following that river to latitude 33 
degrees, thence north to the Red River, up that stream to its 
aonice, touching the chain of the Snow Mountains, thence to the 
smmit of those mountains and fotlowing the chain to the forty- 
fint poimOcI, and thence along that parallel to the " South Sea, " 
a quunt term for the Pacific first used by Balboa. Adams had 
prapo »e d to give up the claim to Texas. No doubt he acted on 
the advke of Pre^dent Monroe and the cabinet, for he stales in 
hb Mondis "in all negotiations conducted by me while sccre- 
taiy of state, whether with Spain, France, or England, I insisted 
fanmriably upon all the claims of the United Suies to ihdr 
otmofl eitent; and whene\'cr anything was conceded, it was by 
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direction of the President himself, and always after consultation 
in cabinet meetings, and that it was especially so in the n^otia- 
tion of the Florida treaty. " ' 

Adams agreed that both parties should renounce claims for 
damages until the date of the treaty. He still insisted that 
grants of land in Florida made by Spain since 1803 should be 
void. For this contention he would have had new facts if he 
had read the correspondence from Madrid. Erving had dis- 
covered in February, 1818, that the King had made three huge 
land grants in Florida, one to the Duke of Alagon, captain of the 
bodyguards, another to Count of Punon Rostjo, one of his 
Majesty's chamberlains, and the third lo Don Pedro de Vargas, 
treasurer of the household. It ¥«is believed that these grants 
encompassed all of the remaining crown lands.* On the 
remaining points contained in the treaty there was no serious 
djflerence. 

Don Luis de Onis replied that he could not agree to have the 
boundary follow the Red River or theforty-^t parallel. Adams 
thereupon reserved American rights to the Rio Grande.' Don 
Luis sent to Madrid for further instructions on the western 
boundary. On January 6, i8ig, he proposed that the northern 
boundary should extend from the source of the Missouri, west- 
ward to the Columbia River and thence to the sea. Adams 
rejected it. Don Luis yielded by running the boundary from 
the Red River to the Arkansas at the one-hundredth meridian 
and by accepting the forty-first parallel to the San Clemente 
River, aitd thence to the Pacific; and he included a i)roject of a 
treaty.* Adams submitted a counter project which approved 
the shift to Ihe Arkansas but still insisted on the forty-first 
parallel. It recognized Spanish land grants in Florida up to 
January 14, 1818.* 

On February 16, 1819. the French minister in Washington, M. 
de Neuvflle, brought to Adams copies of the treaties in parallel 

>J, Q. Aduu, Utmeiri, VTH.: i36. 
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cdhnnni, annotated witfa the diSerences between the parties. 
He cooductnl convcnations with Adams and then with Doa 
Luis. The latter yielded to the forty-itecond parallcf. Adama 
and Don Luis thereupon exchanged (ull powers, and on Wash- 
ington's birthday, iSiq, signed the treaty.' Two days later the 
Senate advised ratification; and on February 35, i8iq, the 
President signed the document. 

Summaiy of the treaty. 

Article 1. There was to be a finn and inviolable peace be- 
tween the parties. 

Article 11. East and West Florida were ceded to the United 
Sutes. 

Article III. The western boundary o£ the United States 
sbould begin "in the sea" at the mouth of the Sabine, up that 
rivtr along the western bank to the thirty-second parallel, 
thence due north to the Red River, up that river to the one- 
hundredth meridian, thence due north to the .\rkansas, up that 
rrver along its southern bank to its source, thence due north to 
the forty-second parallel and then along that pantile] to the 
"South Sea, " By this article the United States acquired what- 
ever claim Spain had to the Oregon country. 

Article IV. A survey of the western boundary was provided 
for. 

Article V. The inhabitants of the ceded tenitories should 
cojo)' "freecxcTciscof their religion" and sbould have the right 
to cmisrale. 

Article VI. The inhabitants of the territories ceded to the 
United States should be incorporated in the union as soon as 
consistent with the principle* of the constitution. This article 
contained only slif^t verbal changes is compared with the much 
debated Article lU in (he Louitiuia TnMy. 

Article VIL Posaesaioa cf ceded tenitoriea sbould be given 
within m months after the exchange of rktificatJons. Due to 
described later the United States did not receive 
until Jul>- 10, 1811. 

Anfde Vm. All grants of land in the ceded toritorio made 
Aaafaaa Slate ftfim, Fenlin BaladaM, tV.: 6ji-6as- 
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by Spain before January 34, 1818, should be recognized by the 
United States. All grants made after that date "are hereby 
declared and agreed to be null and void. " Adams had failed to 
read carefully the Erving correspondence concerning the three 
huge land grants dated February 6, 1818, until after the treaty 
was signed.' He therefore asked that Spain should expressly 
cancel those in her ratification. 

Article IX. The United States renounced its claims men- 
tioned in the convention of 1802; those based on French seizures, 
within the jurisdiction of Spain, on the suspension of the right of 
deposit at New Orleans in 1802, on Spanish seizures either at 
home or in the colonics-, and all other claims filed by American 
dlizens up to the signature of the treaty. 

Spain renounced her claims mentioned in the convention of 
1803; those based on sums advanced to Captain Pike; on the 
expedition of Miranda, fitted out in New York; on unlawful 
seizures by the United States; and all other filed claims of Span- 
ish subjects up to the signature of the treaty. 

Article X. The convention of 1802 was annulled. 

Article XI. The United States assumed the claims of its own 
dlizens against Spain to the extent of $5,000,000. A special 
conunission was created by this article to hear these claims. 
Spain agreed to furnish whatever pertinent documents she 
possessed. And the Spanish minister could ask for the records 
and proceedings of the commission. Claims to the extent of 
$5454,545.13 were later allowed by this commission; and these 
claims were paid pro rata.* 

Article XII. The principle that "the flag shall cover the 
properly," mentioned in the Treaty of 1795, "the two high 
cootracUng parties agree that this shall be so understood with 
respect to those Powers who recognize this principle; but if 
either of the two contracting parties shall be at war with a 
third party, and the other neutral, the flag of the neutral shall 
r the propeny of enemies whose Government acknowledge 
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Article XIII. Deserters fnun mertbaDt vessels should be 
mutually arrested and delivered at the iostaace of consuls of 
tlie respective parties. 

Article XIV. The United States certifiefl that it had not 
received compensation from France for seizures made by French 
privateers and condemnations made by French tribunals on the 
coasts and in the ports of Spain. This article had a special 
pomt inasmuch as the French minister, M. de Neuvillc, acted 
as unofficial mediator toward the dose of the negotiations. 
France agreed to pay these claims in 1S31. 

Article XV. For a term of twelve years the ports of Fensacola 
and Si. Augustine should be open to Spanish vessels laden with 
goods of Spanish production "without paying other or higher 
duties on their cargoes, or of tonnage, than wiU be paid by the 
%-essels of the United States. " No other nation was to enjoy 
this same privilege. 

Article XVI. Ratifications should be exchanged within six 

moDths.' 

The President commissioned John Forsyth as minister to 
Spain En March, iSig. Secretary Adams instructed him to 
obtain an expressed renunciation of the grants of Florida lands 
to the three court favorites and to presnve the right of the 
United States to be first named in one of the certiiicates of 
lattfication and the right of the representative of the United 
States to sign fir^t, one of these certificates.' 

By a curious tiun in political fortune Don Casa d' Yrujo bad 
become the leading minliter in Madrid. He bad not forgotten 
his efforts to convince Madison that Livingston's interpretation 
of the first article in the Louisiana Treaty aa including West 
Florida was a figment of the imagination and hb subsequent 
recall from Washington at the request of Madiaoa. For^b's 
request that the three land gnats be expressly cancelled 
^ipeared to him to be men cavil and tobsvrbeendtipoaedofby 
Ankle VUI of the trmty. Thb appeared to M. de NeuvEUe. 
abo, to be a fair InterpreiatioiL* However, Adams did not have 
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the authenticated dates of these grants; and he had had coisid- 
erabte experience wiih iricks in diplomacy. 

But the point of vital importance to the Sfranish government 
was the fear that as soon as the treaty had been ratified by Spain, 
the United States woulil feel free to recognize the independence of 
the South .\merican republics; a fear which had considerable 
reason back of it,' Mr. Forsyth waited a month for a reply to 
his urgent communication. And when it came, June 19, 1819, 
the reply stated "His Majesty has, in consequence, commanded 
me to inform you, in reply, that, on reflecting on the great 
importance and interest of the treaty in question, he is under the 
indispensable necessity of examining it with the greatest caulion 
and dehberation before he proceeds to ratify it.* 

Forsyth protested zealously on the delay in ratification. Two 
months later, August 10, 1819. he was informed that several 
explanations must be made with the United States and that a 
person high in the confidence of his Majesty would be despatched 
to Washington.' The lime for ratifying the treaty expired on 
August ai, 1819. On October 2, Forsyth announced to the first 
minister of state that be had been authorized to receive the 
ratification by Spain on two conditions; ratification to Like 
place within ten days and disavowal of the three land grants.* 
The first minister continued his dilatory tactics and returned 
Forsyth's note of October 18, with the explanation that its 
language would not permit the note to be laid before the 
King* 

The situation grew so strained that the first minister asked 
the Russian charges d'affaires, Count Bulgary, to call on Forsyth 
and state tliat General Vives would proceed immcdialcly to 
Washington with competent powers to reach an amicable settl<s 
ment with the Secretary of State.' General Vives was appointed. 
He travelled leisurely by coach lo Bayonne, thence to Paris 

*See W. F. Johnjoo, Amtrica's Forngn Rdalietu, I.: 320 ff. and F. £. 
Ctsdwlck, UmUd Staltj and Sfain, Chapln VIII. 
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be law Gallatin, tro-n Paris to LondoD where he saw Rush, 
and began negoUalions in Washington on April 14, tSio. 

In the meantime Adams had communicated, December 16, 
1819, with William Lowndes, duimian of the Senate committee 
on [otrijtn relations. " As then is no court of chancery between 
nations" wrote Adams, " their dUTerenccs can be settled only by 
agreement or by force. The resort to force is ju.<itifial)le only 
when justice cannot be obtained by n^otiation; and the resort 
lo force is limited to the attainment of justice. The wrong 
received marks the boundaries of the right to t>c obtained.' 
He wrote further that the United States "cannot compel the 
King of Spain to sign the act of ratlficalion, and, therefore 
cannot make the instrument a perfect treaty; but they can, and 
arc justifiable in so doing, take that which the treaty, if perfect 
would have bound Spain to deliver up to them; and they are 
further entitled to indemnity for all the expenses and damages, 
w^ich they may sustain by consequence of the refusal of Spain 
to ratify." ' 

Adams did not have back of this recommendation to use force 
the unanimous support of the President and the cabinet; nor is it 
likely that he wanted more than a show of eagerness on the part 
of Coogress to use force. In this he was justified. He aroused 
public opinion. The hero, Jackson, had no reservations. He 
wrote to Senator Eaton, December 38, 1819, " Under the liad faith 
of Spain, as I believe, the only good explanation that can be 
given is from the mouth of American cannon. " 

This concentration of American desire together with the 
HKCtssful cultivation of European opinion by the State Depart- 
ment brou^t the friendly interposition of the Russian, French, 
and British ministers in Washington. The first letter of General 
Vivts to Adams revealed the causes for Spanish delay, Vives 
dwelt OD the tcandftlous syxtcm of pincy that had been carried 
OB from (he pons of the United Sute; against Spain and her 
pOMeMJOM and on the ^rit of hostility displayed everywhere 
■ft bdnc sufficient " imperiously to dictate the propriety of »i9- 
the ratification of the treaty. " He propoaed thai tbe 
Amakan State Papers, Fomgn Rdatlom, IV.: 674- 
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United SUtes prohibit in the future the departure of piratic&l 
or hostile expeditions against the Spanish possessions and that 
ihe United States should "agree to offer a pledge that their 
integrity shall be respected. " • This meant Ihat the United 
States should bind itself not to recognize the independence of the 
South American countries. 

Adams asked Vives for a copy of his full powers and for a 
copy of the act of ratification before he would reply. Vives 
furnished the copy of fidl powers but not the latter. Adams 
expressed his surprize and noted that the full power of Don Luis 
de Onis was identical with that of Vives, in which his Catholic 
Majesty had promised "on the faith and word of a King, to 
approve, ratify, and fulfil whatsoever might be stipulated and 
signed by him." Adams continued, "By the universal law of 
nations, nothing can release a sovereign from the obligation of a 
promise thus made, except the proof that his minister, so 
empowered, has been faithless to his trust, by transcending his 
instructions." No such proof had been furnished nor had it 
even been alleged that Don Luis de Onis had violated his instruc- 
tions. The proposals made in Vives' letter Adams refused to 
consider "in the present state of relations between the two 
countries, as points for discussion," until after the Floridashad 
been delivered.' 

General Vives had no power to deliver the Floridas, but the 
French and Russian ministers arranged a conference for him with 
Secrelar>" Adams; and Adam's letter to Vives of May 3, 1820,* 
shows that at the conference differences had been completely 
removed. The imputations of hostihty to Spain and of violation 
of neutrality with respect to the Spanish provinces Adams main- 
tained were wholly unfounded. On the last point Adams 
stated: " As a necessary consequence of the neuiraliiy between 
Spain and the South American provinces, the United States 
can contract no engagement not to form any relations with 
those provinces." lo reply Vives expressed satisfaction with 
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0K contents of Adams' letter, except on tbc tost point, 
tile r^y to whidi he would have to refer to Madrid. Vivea 
nfonned Adams also of the current intelligence that the const j< 
tution of i8t3 had been sworn to by (he King and that, 
thenfore, the mti£cation of the treaty would have to be 
appmvcd by the Cortes. ' 

Adams wrote a sharp nrply. He quoted Vattcl and Martens 
to show the obligalion of the King to ni(i/y. And he informed 
\^vw that the correspondence would be turned over to Congress 
" to whom it will belong to decide how far the United Slates can 
y«t. consistently with their duties to themselves, and the rights 
ci tbcir citizens, auihorixe the further delay requested in your 
note of the sth instant."* The President sent the papere to 
Congress the next day, May 9, 1810. Both houses adjourned a 
week later without taking action. 

Forsyth put forth his best efforts during the summer to ob- 
tain the approval of the treaty by the Cortes and the ratification 
by the King. The Spanish government yielded on Vivcs' third 
poinL And on October 5, iSk>, the Corles advised the King to 
imtify the treaty with an expressed rcmmciation of the three 
tand granLs. Ferdinand VII. ratified as advised on October 14, 
iSie. With the certificate of ratification of the treaty an order 
was iiicluded to General Vives for the evacuation and delivery of 
tbc Floridas.* 

When these documents reached GenemI Vives in Washington, 
be notified Adams to that effect : and he had sufficient pertinacity 
to pkad consideration of indemnity to certun Spaniards and 
compensation for the benefit of the grantees of Florida lands 
«4ioae title had been recognized as cancelled, .\dams replied 
dMmctcristically that the former was covered by the treaty and 
on the later "oo indemnity can be due, because no injury was 
done."* 

The Praident resubmitted the treaty to the Senate. That 
body advised ratification February 19, tSii. The President 
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signed it, the atifications were exdumgedi and tbe President 
proclaimed the treaty <m Fdbruaiy la, 182a; exactly two yean 
after the treaty had been signed by Adams and Don Luis de Qnis. 
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CHAPTER DC 
THE WEBSTER-ASHBURTON TREATY, 1842 



wiU be lor that Kovenuneni lo ihow ■ twcwMty of «eU-drietitBi Inataat, 
ovcrwbdiniac kkving no choke nl neuu, utd no mooittil for deliben- 
tbv."— Okirau. Wnarnu. 

The issues of p&raniount imporunce Uut passed throu^ 
Web»ter's hands during his first term as Secretary of State wwe 
those with Gnat Briiain. These issues had led more than once 
lo opta hostiUlies locally and had llireatencd to involve the two 
countries in war. These issues may be divided into three parts; 
those connected with the northeastern boundaries, incIudinK the 
Aroostook War; those connected mth the relations between 
American citizens and the insurgents during the Canadian 
rcbdtion of 18,^7, Including the Caroline affair, the case of 
McLeod, and the need of a provision for extradition; and those 
connected with the suppression of the international slave trade, 
including the right of \-i&it and search. Webster argued and 
preaented diplomatically the rights of the United States in the 
caae of the "Creole. " And in a dignified and summary manner 
be reached an understanding with Great Bnlain. once and (or all 
line, in regard to impressments. Ail of these ii-sucs were merged 
h the discuMions leading to the Weljstcr-Ashburion Treaty. 

The Degotiaton wen pcculiaHy well fitted for reaching an 
agreement. Before hi* elevation to the peerage Lord Ashburlon 
bore Ihe name of AlexaiKkr Baring. He had been, since iSio, 
the bead of tbe banking bouse of Baring Brothers, which held 
flxtoMiva invtttmnUs in various parts of the world and parti- 
cularly En tbe United Slates. While a ttvldent and in tiusioess 
in America, be had ItslcDcd to the debates in Congress on Jay's 
Ttcaly,* and be had married, 1708, the eldest daughter of U. S. 
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Senator liingham of Pennsylvania. After his return to London 
he continued his friendly relations with many American families. 
He held a seat in the House of Commons for thirty years and 
served as Chancellor of the Exchequer in the cabinet of the Duke 
of Wellington. When the aggressive lyord PaUnerston ceased to 
be Secretary of State for Foreign ASaiis aud Lord Aberdeen 
succeeded him, the latter iooked around for a suitable man to 
head a special mission to the United States; the choice fell on 
Lord Ashburton. Webster described him as a good man to 
deal with, who could see that there were two sides to a question. 
"He was fully acquainted with the subject, and always, on all 
occasions, as far as his allegiance and duty permitted felt and 
manifested good will towards this country." ' 

Daniel Webster had long been the political leader of New 
England, and he had become nationally known both at the bar 
and in Congress as the expounder of the constitution. Several 
times he had been mentioned for the post of minister to London. 
The summer and fall of 1839 he had spent in the United Kingdcnn 
and had been showered with hospilalilics. He met the leading 
men, among them Carlylc, Dickens, Hallam. Canning, and 
Lord Ashburton. Carlyle's description of him is often quoted. 
"Not many days ago I saw at breakfast the notablest of your 
notabilities, Daniel Webster. He is a magm6cent spedmen. 
You might say to all the world, ' This is our Yankee Englishman ; 
such limbs wc make in Yankee land I " As a I<^c fencer, or parha- 
mentary Hercules, one would be inclined to back him at first 
si^t against all the extant world. The tanned complexion, 
that amorphous crag-like face; the dull black eyes under the 
precipice of brows, like dull anthracite furnaces, needing only 
to be blown; the mastiff mouth accurately closed; I have not 
traced so much of silent Berscrkir rage that I remember in any 
man." 

President Harrison offered Webster the choice of Secretary 

of State or Secrctarj- of the Treasury. Webster chose the former. 

When Hanison died, and Tyler was shortly afterward read out 

of the Whig party, the members of the cabinet resigned eicept 
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VAner. And it wss largely a high aeiuie of patriotism and a 
desire to settle outstanding difficulties with Great Britain that 
caused faltn to renuiin. 

Lord Ashburton arrived in Washington on April 4, 1843. The 
oc^tiations were conducted throughout informally; no proto- 
cols were kept; and not many letters were exchanged. The first 
subject to come up was that of the northeastern boundaries. 
For over half a century the description of the boundary in the 
Treaty of 1783 bad been in dispute. Which was the real river 
Su Cnix therein mentioned? Where was the "northwest angle 
of Nova Scotia? " What and where were the " Highlands " along 
which the boundary was to nm? Which stream should be re- 
garded as the " northwestcmmost head of the Connecticut 
River?" 

Jay's Treaty had provided for a commission to settle the 
dispute on the Sl Croix River. This commission reported in 
1798 that it had decided upon the stream and had placed a 
marker at its source.' So that much of the boundary was settled. 

The Trcaly of Ghent provided for several boundary commis- 
skms. Each commission was lo be composed of one national of 
e*ch party to the treaty. And if these commissioners .should 
fail to agree the whole dispute should be referred to "some 
friendly sovereign or Stale" for decision. One conmiisston 
passed upon the boundary in Passamaquoddy Bay; with the 
result that the islands to the left, including Moose, Dudley, and 
Frederick passed to the United States, and those to the right, 
including Grand Manan, passed to Great Britain.* 

Another commisrioD vas to pass upon the boundary- from the 
marker at the head of the Sl Croix River to " the northwestem- 
nM»t bead ot the Conneclkui Ri\-rr, thence down along the 
nttddk of that river to the forty fifth degree of north latitude. " 
Thb cwnmiasion (ailed to agree, October 4, iSai ; and it devel- 
oped aaotber source of dispute. Up to that time a survey made 
of the forty-fifth parallel in 1774 had been accepted as accurate; 
but tUs commiaiao found that the tnie line should run three- 
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quarters of a mile farther south. To the north of this corrected 
lioe, on Rouse's Point, the United States had erected costly 
fortifications, which controlled navigation northward to the 
St. Lawrence at that point. The dispute was then submitted to 
the King of the Netherlands for arbitration. The King refused, 
however, to abide by the limitations prescribed in the f^eeraent. 
He had, therefore, in his award, January lo, 1S31. exceeded his 
powers; and for tliat reason the United States protested. ' Great 
Britain recognized likewise that the award was recommendatory 
rather than decisive: so both parties agreed that the award 
should not be binding. 

President Jackson tried for five years to reach an agreement 
with Great Britain but failed. Van Buren proposed two methods 
of reactung the desired result; a commission composed of an 
equal number of nationals "with an umpire to be selected by 
some friendly European power, or a commission composed of 
scientific Europeans. " * But the suggestions were too indefinite. 
Great Britain could not accept. In the meantime surveys had 
been made by Maine and Massachusetts and by New Brun»- 
wick. The State and provincial authorities had become exacting 
on questions of land titles, in the collection of taxes on the fertile 
farm lands, and of supervising timber rights in the disputed 
areas. The New Brunswick officials arrested some Americans, 
which caused the governor of Maine to order out the militia and 
take possession of the debatable territory. This military occupa- 
tion became known as the Aroostook War. President Van 
Buren sent General Winfield Scott tomediate. .\nd he succeeded 
remarkably in persuading the authorities of Maine and New 
Brunswick to withdraw their armed forces pending further 
negotiations. 

Secretary of State Forsyth had sought the opinion of the 
government of Maine on the adoption of a new boundary to be 
decided upon by diplomatic negotiation rather than by arbitra- 
tion. Governor Kent submitted the matter to the legislature, 
which resolved, March 33, iS^S, first, that it was inexpedient to 



I 



THE WEBSTER-ASHBlfRTON TREATY, 1S4J 



179 



I 



approve the nt^oUat ion foraconventional line; but that the State 
would insist on the line established by the Treaty of 1783; 
second, that the State had not assented to the appointment of an 
arbitrator under the Treaty of Ghent, and was not prqiared to 
consent to the appointment of a new one; and third, that the 
acnators and representatives of M^ne in Congress should urge 
the government of the United States (o make the survey and to 
cany the boundar>' thus determined into operation. 

When Webster became Secretary of State be decided not to 
dally with the slow processes of arbitration in a matter that 
amtained so many explosive elements, but to negotiate directly 
for a boundary. He might have assumed that the treaty malditg 
power of the United States extended to the disposition of land 
ta the questionable possession of .1 State without the cot^senl of 
that Stale, but he did not. Not only were the jurisdictional 
ri^ts of Maine involved: but when Maine had been separated 
from Massachusetts and admitted to statehood, the agreement 
ma that the public lands should be held in common and the 
proceeds from their sale divided equally. A considerable portion 
ot these public lands lay within the disputed region. Webster 
had, therefore, three parties to negotiate with rather than one. 

Webster asked Senator Williams of Maine to consult with the 
ggvcmor anil the leading men of the Slate and to And out what 
coocesuons Maine mi^t want in order to agree to a conventional 
Boe. Williams found a di-tposition on the part of the leading men 
to yield, if suitable reimbursement for expenses were made 
ajid the free navigation of the St. John's River were conceded.' 
Bat Maine would not ^point commissioners until her govern- 
ment should reon^e information that Lord Ashburton had power 
lo agree to a conventional line. 

Wdwter wrote to the governors of Maine and Massachusetts. 
April It, 1843, staling that Lord Adiburtoo had full power (o 
■gice to a boundary and proposing that tho«c States send 
oonuniisionefs " empcTWcred to confer with the authorities of this 
government upon a conventional line, or line by agreement, 
with its tcnns, conditions, considerations, and equivalents; 
> C a Van Tync, LdUri af Auwrf Wehilir. 156. 
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with an understanding, that no such fine will be agreed upon 
without thcassi'nt o£suchcommissionere." ' 

A curious incident occurred of which Webster availed himself 
in persuading the government of Maine to overcome lis- inertia. 
In 1S14 Jared Sparks had been searching the archives of Paris 
for papers relating lo the Revolution. He found a letter from 
Franklin to Vergennes, dated December 6, lySi, with a map 
enclosed. Said Franklin: "I have marked with a strong red 
line, according to your desire, the limits of the United Stales as 
settled by the preliminaries between the British and American 
plenipotentiaries." Sparks discovered that this strong red line 
passed westward from the source of the St. Croix River in such 
a manner as to exclude all the territory drained by streams flow- 
ing into the St. John's River.' The map supported almost 
exactly the claim made by Great Britain. Should the map prove 
to be the one mentioned by Franklin, Maine would lose all of 
the territory in dispute. Sparks reported the fact to Webster. 
Accordingly, Webster asked Sparks to go to Augusta and show 
the map lo the governor,' The governor declared in favor of a 
conventional line; and the legislature chose the commissioners. 
Massachusetti appointed her commissioners soon afterward. 
On June 12, 1841, those from Maine arrived in Washington and 
on June 13, those from Massachusetts. On the latter day Lord 
Ashburton addressed his first note to Webster on the boundary. 

Lord Ashburton proposed that the boundary should run due 
north from the marker at the source of the St. Croix to the river 
St. John, then follow the channel of that river, except for the 
Madawaska settlement on the south side of the St. John, which 
should remain with Great Britain. If this were conceded he 
would accept the old survey of the forty-fifth parallel, made in 
1774, and thus concede to tlic United Slates Rouse's Point and 
add lo the States of New York, Vermont, and New Hampshire 
considerable strips of land which they would not possess if the 
parallel were corrected. Ashburton expressed himself as willing 

•WdMCer, Wcrh. VI. 174. 
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lo concede to the United States the privilege of floating timber 
down the St. John to the ocean free of duly. 

The commissioners from Maine declined this oQcr and pro- 
posed to include the Madawaska settlement on ihe south side of 
the SL John and also a large stretch of territory to the north of 
the SL John beyond the mouth of the Madawaska. For several 
weeks the negotiations became what Ashburton called "the 
battle of the maps. " Indeed, if it had not been (or the persis- 
tence of the Maine commissioners, Webster would have been 
willing to yield the Madawaska settlement on the south of the 
St. John.' 

On July 17, 184a, Webster put into the form of a memorandum 
a deecription of the boundaries agreed upon in the oral dis- 
Ctnuoos. The boundary* should begin with the marker at the 
lource of the St. Croix; thence due north on the Unc run by the 
surveyors in iSi/and 1S18, provided for in the Treaty of Ghent, 
to the nuddle of the channel of the St. John; up the middle of the 
main channd of that river to the mouth of the river St. Francis; 
tbence up the middle of the channel of the St. Francis and the 
Uus through which it flows to the outlet of Lake Pohenaga- 
mook; thence southwesterly in a straight line to a point on the 
northwest branch of the river St. John, which point was to be ten 
miles from the main stream of the St. John; thence, in a strai^t 
line eight d^rees wrat of south to the point where the parallel 
of latitude of 46 degrees 35 nunutes intersects the southwest 
Inanch of the St. Jdm; thence southerly by that branch to its 
•ouice in the Metjannctte portage; thence down along the 
hi^lands which divide the waters that empty themselves into 
the St Lawrence from those which (all into the Atlantic, to the 
bead of ifall's Stream ; " thence, down the middle of said stream, 
till the line ihuii run intersects the old line of boundary surveyed 
and marked by Valentine ami Collins, previouaty to the year 
1774, as the 4jth degree of north latitude;" thence west along 
that old boundary line to the St Lawrence River.* 

Lord Aahburton replied on July 39: " This settlement appcan 

■afam dtn a, IL; IK, 111. 
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wbAtantuUy comet in all its pans, and we may now proceed 
witboat [urtlieT delay to diaw up the treaty. " ' As a matter of 
fact, this part of the boundary was incoqxiTated into Article I 
al the treaty exactly as Webster had described it.* 

The di^Mited territory had comprised 13,027 square miles, or 
7,697,380 acres. Of this amount Article I of the treaty assigned 
lo the United States 7,015 square miles, or 4,489,600 acres, and 
to Great Britain 5,012 square miles or 3,307,680 acres.' It 
would appear that such an arrangement should have brou^t 
with it universal satisfaction, even io Maine. But for sevenl 
yeara this part of the treaty was attacked chiefly on the ground 
tfa«t the award of the King of the Netherlands had conceded to 
the United States a larger area, namely, 7,908 square miles, or 
8q3 square miles more than under the Webster-Ashburton 
Treaty. These attacks brought from Webster a masterly two 
days speech in the Senate, four years later, in defotse of the 
treaty.* However, the Dutch award would not, even thou^ 
accepted, have brought with !t the numerous advantages to the 
people of Maine that this treaty provided. 

Article III provided for the free navigation of the river St. 
John to both parties. The unmanufactured products of forest 
and farm from the parts of Maine watered by the St. John or its 
tributaries should, when going down that river to the seaport of 
SL John, be treated as though they were the goods of New 
Brunswick. A reciprocal privilege through Maine was gmnted 
to similar New Brunswick products in the region watered by the 
St. John or its tributaries. This privilege increased immediately 
the value of forest and farm lands in Maine. Great Britain 
placed a liberal construction on this privilege, and treated the 
sped£ed products of Maine m the region described, when they 
mcbed the ports of the United Kingdom, as though they were 
the products of New Brunswick. 

Artkk IV made provision (or the confirmation of land grants 
made by cither party in the hitherto disputed region provided 
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the claimant had b«en in poasession for morr than six years. AU 
other equitable possessory claims were to be recognized and 
adjudicated " upon the most liberal principles of equity. " 

Article V provided for the disposition of the so-^led "(Itsputed 
territory fund " and for the payment by the United States to 
Maine and Massachusetts of $300,000, "in equal moieties." 
To the Utter provision Lonl Ashliurtun protested as "irrcKular 
and inadmissible "and wanted it understood thai his government 
incurred "no resfmnsihiliiy for these engagements,"' The 
dtspuied (crritory fund consisted of money received by the offi- 
cers of New Brunswick for licenses issued to cut timber in the 
disputed territory. This fund was now to be divided between 
the United Slates and Great Britain " in proportions to be deter- 
mined by a final settlement of boundaries." The United States 
■gncd to pay over its share to the States of Maine and Masa- 
■dtusetta. The United Slates agreed further " to pay and sat- 
isfy said States, respectively, for all claims for expenses incurred 
by them in protecting the said heretofore disputed territory 
and making a suney thereof in 1838. " Lord Ashburton objected 
again; and no doubi properly so, for the agreement partook of 
the nature of domestic legislation. 

Attide VI provided for the surveying and marking of the 
boundaiieB. 

Tlkeae articles diq»sed of the troublesome dispute over the 
aartlteaatein boundary. From July 19 to August 8, 1841, the 
ntgotiatiocis progressed rapidly on the remaining points. 

It ma agreed that the channels in the St. Lawrence on both 
sdes of the Long Sault Islands and of Bamhart Island, oR 
Dorthera New Yorii, and a part of that State, and of the Detroit 
and St. Clair riven as well as of St Clair Lake should be free and 
open to the navigatioa of both parties. (Article VI). 

Tike oomnusskn appointed imdcr Article VI of the Treaty of 
Gbent to drtwrnJiy the boundary from Lake Huron to the moat 
urthweatefn point of the Lake of the Woods could not agree. 
Imtead at Ribmilting the dispute to arbitration, the matter ma 
left lor Wefaater and Ashburton to agree upon. They agiwd lo 
'WrfMMt, Wwii, Vt; Jiff. 
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draw tbe boundary so as to assign the disputed Sugar Island to 
the United States. Lord Ashburton made this concession on the 
condition that the channels mentioned in the preceding para- 
graph should be open to British navigation. 

The next subject to be taken up was the inviolability of 
national territory. In i837arebellionhad broken out in Canada. 
It was suppressed, and many of the persons engaged in it had 
fled to the United States. These a.ssociated themselves with 
several American adventurers and carried on hostilities against 
Great Britjun. They seized Navy Island in the Niagara River, 
which belonged to Canada. President Van Buren described 
the situation in his annual message of December. 1838, as 
follows: "Information has been given to me, derived from oflB- 
cial and other sources, that many citizens of the United Slates 
have associated together to make hostile incursions from our 
territory into Canada, and to aid and abet insurrection there, 
in violation of the obligations and laws of the United States, 
and in open disregard of their own duties as citizens. This 
information has been in part confirmed by a hostile invasion 
actually made by citizens of the United States, in conjunction 
with Canadians and others, and accompanied by the forcible 
seizure of the property of our citizens, and an application thereof 
to the prosecution of military operations against the authorities 
and people of Canada." ' 

These daredevils and fanatics engaged the steamboat ''Caro- 
tine," owned by a resident of Buffalo, to carry their supplies 
ttoia the town of Schlosser, New York, to Navy Island. Cana- 
dian troops guarded the opposite shore. On the night of Decem- 
ber 39, i8}7, a body of volunteers from these troops crossed the 
river to Navy Island with the hope of finding the "Caroline" 
there. Being disappointed, they crossed to Schlosser in New 
York; took forcible possession of the steamer; killed one of the 
crew, Durfree by name; tugged the vessel out into the current; 
and left it to drift over Niagara Falls. 

The British and Canadian governments approved the action of 
tbe volunteers. Colonel McNab, who had ordered the attack, 
1, Jf«fM|ef, «lc, lU.: 48s- 
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wukntghtcd. TbeSecreUry of State, Forsytli.protcslnl lothe 
Britiab minister, M. S. Fox, against this "extraordinary outrage 
committed . . . on ihe persons and property of citizens of the 
United States wittiio the jurisdiction of the State of New York."' 
In reply Lord Palmcrston asserted that the destruction of the 
vessel would turn out to tie justifiable, and he assumed for the 
British government full responsibility.* 

Although frequent expressions of local sympathy for the 
rebds occurred in New York, Vermont, and Michigan, no fur- 
ther diplomatic action was taken until November, 1S4D. At that 
time a former deputy sheriff in Canada, Alexander McLeod. 
crossed over to New York and boasted that he had been one of 
the volunteers that attaciced the "Caroline" and that he had 
killed one of her crew. He was arrested by New York State 
"*"»'» aitd indicted for murder under the laws of New York. 
He was admitted to bail; but the threat of violence by a 
mob overawed the court and he was sent back to jail. The 
Britbfa miaister, Fox, demanded McLeod's immediate release on 
the ground that if he had commitled the act as charged, he had 
done so as one of the armed forces of Great Britain and that 
Great Britain assumed full responsibility. Secretarj- Forsyth 
replied that it would be for the courts to decide upon the validity 
at the defense. The feeling in Great Britain grew intense. 
Palmerrton informed the American minister in 1-ondon, Sleven- 
soa, that if Mclxod were executed, that would be the signal for 
war,* Such was the situation when Webster became Secretary 
of Stale In the firing of 1841. 

ViAata was inclined to accept the British view/ and if 
McLeod had been in the custody of federal officials, he would, no 
doobt, have been set free. Bui McI.,eod was in the hands of the 
authorilics of New York. The best that Webster could do was 
to faifonn the Attorney General, John J. Criitenden, as to the 
bcu in the case, to advise him to see the governor of New Vorit 
frilh the totmiatiaa thai if the iitdictmoil wen patdlng in (be 
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couru o( the United States, the President would direct that a 
nolle prosequi be entered. He advised the Attorney General, 
further, to go to Lockport where the trial was to be held and to 
see to it that the prisoner had "skilful and eminent counsel" 
and that the counsel would be furnished with the material 
evidence. But he was not to act as counsel himself. If the 
defense should be overruled by the court, Crittenden should then 
inform the counsel that it was the wish uf the government of tlie 
United States that "proper steps be taken immediately for 
removing the cause, by writ of error, lo the Supreme Court of 
the United States. " ' Crittenden proceeded as he had been 
advised; and it is probable thai no other Attorney Geneiul has 
ever gone on a ^milar errand. 

The counsel asked for McLeod's release on a writ of habeas 
corpus before the supreme court of New York on the ground 
that if he had any part in the killing of Durf ree, he had acted as a 
soldier under orders in an eirpedition sanctioned by the govem- 
inent of Great Britain. McLeod's release was denied.' The 
trial proceeded. The counsel undertook to prove that McLeod 
had not been present during the attack upon the "Caroline." 
They were successful, and McLeod was acquitted. 

TiuB case led Congress to pass on act, August ig, 1843, 
dnfled by Webster, granting power to justices of the Supreme 
and district couru of the United States " to grant writs of habeas 
corpus in all cases of any prisoner or prisoners in jail or confine- 
ment, where he, she, or they, being subjects or citizens of a 
foreign state, and domiciled thernn, shall be committed or 
confined, or in custody, under or by any authority or law, or 
process founded thereon, of the Uiuic<I States, or of any one of 
them, for or on account of any act done or omitted under any 
alleged right, title, authority, privilt^-, protection, or exemption, 
Kt up or daimed under the cmimusston, or order, or sanction of 
any forogn stale or scn-ercignty, the \-alidiLy and effect whereof 
depend npoo the law erf nations, or under color thereirf. " tie 
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■ct MitliOTued these judges to hctr such cues and upon the 
pnMDtatUHi of HufficiiTDt proul to release.' 

The Attack upon the "Caroline" had two important results. 
It caused Webster to express in what has become classic form the 
principle of the right of inlervenlion for national self defense. 
He used the expression first in a note to the British minister. 
Fox, and he repeated it to Lord Ashburton on July 37, 1843. 
"Tlie undersigned trusts that, when her Britannic Majesty's 
pn-enuneni shall present the grounds at length on which they 
justify the local authorities of Canada in attacking and dcstmy- 
bg the '•Caroline," they will consider tliat ihc laws of the 
United Sutcs are such as the undersigned has now n-prescnled 
than, and thai the government of the United Stales has always 
manifested a sincere disposition to see those laws effectually and 
impartially administered. U there have been cases in which 
individuals, justly obnoxious to punishment, have csc^>ed, this 
is no more than happens in regard lo other laws. Under these 
eircumslances, and under those immediately connected with the 
tnnnction itself, it will be for Her Majesty's government to 
show upon what stale of facts and what rules of national law the 
destiuclion of the "Caroline" is to be defended. It will be for 
that go\-emment to show a necessity of self-defence, instant, 
overwhelming, leaving no choice of means, and no moment for 
dehberation." * The last sentence contains the statement of the 
principle. Webster continued: "It will t>e tor it to show, also, 
that the local authorities of Canada, e\'en suppoung the necessity 
of the moment authorized than to enter the territories of the 
United States at all, did nothing unreasonable or excessive; 
sinre the act, justified by the necessity of self-defence, must be 
ttmited by that necessity, and kept dearly within it. " 

Lord Ashburton replied that he agreed as to the principles of 
international law applicable to the unfortunate case. But, in his 
cMimaiion, the dispute was not of a kind to be susceptible of any 
■ettloDent by a convention or treaty. Sud he: " Respect for the 
inviolable character of the territory of independent nations is the 
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most essential foimdaticm of dvilization. " Being jn accord with 
Webster as to principles, he undertook by a recital of facts, 
taken largely from American sources, to show that the action of 
Great Britain in the "Caroline" affair came within the limits 
prescribed by those principles. "Looking back to what passed 
at this distance of time," wrote Ashburton, "what is, perhaps, 
most to be r^retted is, that some explanation and apology was 
not immediately made; this, with a frank explanation of the 
necessity of the case, might, and probably would, have prevented 
much of the exasperation, and of the subsequent complaints and 
recriminations to which it gave rise. " ' This quotation has at 
times been interpreted as an apology; which it was not; nor was 
it so received by Webster. 

Said Webster in reply, "the President is content to receive 
these acknowledgements and assurances in the conciliatory 
spirit which marks your Lordship's letter, and will make this 
subject, as a complaint of violation of territory, the topic of no 
further discussion between the two governments. " ' 

The second great result of the "Caroline" affair led to the 
embodiment in the treaty of an article on extradition, as a means 
of checking the lawless elements along (he border. The sugges- 
tion of this remedy appears to have been due to Senator Wood- 
bridge of Michigan;' but the drafting of the article itself was 
left to Webster. 

Jay's Treaty had provided for the return of fuptives charged 
with murder or forgery; but that article expired by limitation 
on October 28, 1807. For many years previous to the Webstcr- 
Ashburton Treaty, a condition had existed, such as Senator 
Woodbridgc put it in the Senate, April 7, 1849: "If the perpetra- 
tor of a crime can reach a bark canoe or a light skilT, and detach 
himself from the shore, he may in a few minutes defy pursuit, for 
he will be within a foreign jurisdiction. " 

The Treaty of r84i. Article X, provided for the extradition of 
all fugitives from justice charged with "murder, or assault with 
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tntat to commit murder, or pincy, or arson, or robbery, or 
forgery, or the utterance ol forged paper, committed within 
the jurisdiclion of eiilier." 

Tbis article was later amended to include, in 1889, man- 
skughter, when voluntary; counterfeiUng or altering money; 
ottering or bringing into circulation counterfeit or altered money; 
onbezzlefflcnc ; larceny; receiving any money, valu^le security, 
or other property, knowing the same to have been embezzled, 
sUden. or fraudulently obtained; fraud by a bailee, banker, 
agent, factor, trustee, or director or member or officer of any 
company, made criminal by the laws of both countries; perjury 
at subornation of perjury; rape; abduction; child stealing; 
kidn^^ing; burglary; housebreaking or shop breaking; piracy 
by the law of natioos; revolt, or conspiracy to revolt by two or 
more peraona on board a ship on the high seas, against the 
authority of the master; wrongfully sinking or destroying a 
vessel at sea. or attempting to do so; assaults on board a ship 
on the hi^ seas, with intent to do grievous bodily harm; crimes 
and ofTenses against the laws of both countries for the suppres- 
sion of slavery* and slavetrading. But no fugitive criminal was 
to be surrendered tor an offense of a political character.' 

la 1900 the list was amended to include: obtaining money, 
vahiable securities or other property by false pretenses; wilful 
and unlawful destruction or obstruction of railroads which 
endangers btmun life; and procuring abortion.' The list was 
fttrtber ameaded in 1905 to include: bribery, defined to be the 
offering, gtviog. or receiving of bribes made criminal by the laws 
of both countries: *nd offenses, if made criminal by the laws of 
both countrta, against bankruptcy law.* 

The third leries of difGculties with Great Britain that ihe 
Wcboler-Ashburton Treaty settled, or paved the way for settle- 
ment, was that anting out of the status of the intematJoDal 
■lave trade. Both countrit» had long been interested in the 
D o( tfab trade. Ute loarce of this nefarious traffic lay 
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slong three thousand miles of African coast line between Senega] 
and Cape Frio. Dotting this line were numerous stations, to 
which the nearby chiefs brought their captives and sold them for 
some finery or firewater. The slaves were there confined in 
pens, holding a ship load or more, and were held ready to be 
loaded on a slaver at a moment's notice. These vessels looked 
like ordinary vessels from a distance, but they carried concealed 
slave decks, and had on board large boilers to cook rice for 
the staves, extra water casks, numerous shackles, and a large 
crew. They carried two sets of papers, flags of all nations, and 
officers ready lo adapt themselves to an emergency. The 
destination of the cargo was usually Porto Rico, Cuba, Brazil, 
or even some port in southern United States. 

As early as June, 1818, Castlereagh had turned to the Ameri- 
can minister. Richard Rush, with a project of a convention. 
This provided for mixed courts to sit on British colonial soil and 
the reciprocal right of visit and search of suspected slavers flying 
the British or American flags. Secretary of State Adams 
doubted the constitutionality of the former and, as for the latter, 
he knew full well that the American people had had enough of 
British visit and search before the War of 181 2.' The United 
Slates did, however, show its n-illingness to cooperate by passing 
several laws. By the act of April lo, 1818. the burden of proof 
was thrown on the person delected bringing in negroes thai he 
did so lawfully. By the act of March ,;, 1819, the President was 
authorized to use naval vessels to seize and to bring into port 
ships engaged in the slave trade if under the control of Americans; 
he was authorized lo send back negroes brought in illegally, 
and to ^point persons to receive such negroes on the coast of 
Africa. The act of May 15, 1810, made the slave trade piracy. 
But the slave trade continued to grow. It was estimated 
that over three hundred vessels were busily engaged in the 
traffic Negotiations were resumed in London and a convention 
signed, March 13, 1834. But the Senate tinkered the provisions 
on the ledprocal right of visit and search in such a manner that 
Grtat Britain refused to approve the amendments. 

I American Suu Papers, Poicign R^Uiooi, V.: 70. 
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By 1840 the American flag had become the protector o£ evay 
slaver buUl emiugh to fly it. Wclister and .\shburlon took up the 
mstlcr and came to the agreement sutcd in Article VIII of the 
treaty. Each party was to malntun an adequate naval force off 
the cout of Africa. It was understood that the vessek of the 
American navy were to visit and search suspected slaven flying 
the American flag and to take charge of the offenders in accord- 
ance with American laws. The consequent appearance of 
American war vessels oil the African coa-st had the eflect of 
tnaking the stars and stripes appear less frequently at the mast 
bead of slavers. The United States failed to lend its full coApera- 
lion b the suppression of the slave traffic until after the Civil 
War had begun.' 

Merged with this negotiation on the slave trade occurred an 
effort to settle the case of the "Creole." This American brig 
*axM from Hampton Roads on October 37, 1841, with a cargo 
of tjs slaves, bound for \ew Orleans. While at sea, on Novem- 
ber 7, the iJavcs mutinied, Icilled one of the owners of the cargo, 
Hcured possession of the \'essel, and ordered the male under 
throU of death to steer for Nassau in the Bahama Islands. 
Hmk ihe slaves, except those implicated in the murder, were 
rekaaed by the British authorities on the ground that slavery 
did not exist in the Bahamas. The United Slates asked for 
their surrender for the reason that the ship had entered in dis- 
tios, thai such an entrance into a foreign port did not suspend 
the operation of the laws of the United States, or affect in any 
way Ute legal relations of the persons on board. Webster argued 
ably the rii^ls of the United States in a long letter to Lord 
Aahburton on August i , 1843.* Ashburton rqilied that ihe news 
at the "Creole" had reached London only a few days before his 
departure. He urged, therefore, that the matter be omitted 
from the treaty and referred to London for adjustment. In the 
mawtimc, he agreed "that there shall be no officious Jnter- 
leteoce with American vessels driven by accident or by violence" 
bto the ports of the British possessions on the southern borders 
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of the United States.' Webster expressed regret but acquiesced.' 
In 1853 the case was submitted to arbitration: and the umpire, 
Joshua Bates of the firm of Baring Brothers, London, sustained 
the argument that Webster had made in 184J, and awarded to 
the United States the sum of $110,330/ 

There was one other point mentioned in the negotiations, but 
omitted from the treaty, on which Webster achieved definite 
results. And that was on the question of the impressment of 
American sailors. Ashburlon pleaded that he had no instructions 
on that subject. Nevertheless, Webster reviewed the American 
argument. He repealed the principle laid down by Jefferson, 
that " the simplest nde will be, that the vessel being American 
shall be evidence that the seamen on board arc such. " 

Webster continued: " Fifty years' experience, the utter failure 
of many negotiations, and a careful reconsideration, now had, of 
the whole subject, at a moment when passions are laid, and no 
present interest or emergency exists to bias the judgment, have 
fully convinced this government that this is not only the sim- 
plest and best, but the only rule, which can be adopted and 
observed, consistently with the rights and honor of the United 
States and the security of their citizens. That rule announces, 
therefore, what will hereafter be the principle m^ntaincd by 
their government. In every regularly documented American 
merchant vessel the crew who navigate it will find tbeii protec- 
tion in the flag which is over them. " * 

Ashburton replied that the note would be transmitted without 
delay to his government. It need hardly be said that Webster's 
statement became just as binding upon Great Bril^ as any 
separate article in the treaty could possibly have made it. 

On August 9, 1S43, the treaty was signed. The Senate ad%'ised 
istificalion on August 30; the President ratified on August 33; 
the ratifications were exchanged on October 13; and on Novem- 
ber to, the President proclaimed the treaty. 

Never have diplomatic negotiations been conducted on a 

■ WetMer, tF«rtx, Vt.: 313. 

■an, VI.: ji;. 

•Uooie. tmttntaUenal ^rMratfew, L: 41;. 

•Wditter, WaHa, VI.: 315. 
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tSf^Kt plaoe than bclwefo Webster and Ashburton. Each was 
actuated with a genuinely friendly spirit toward the other; 
and cadi was a<.-tuatcd with the deepest patriotic motives 
toward his country. Both lincw thoroughly the subject matter 
committed to their charge; and both were well versed in the 
principles of international law. They sat as judges endeavoring 
to reach a just conclusion, rather than as partisans attempting 
toovei-reach each other and to win their case. 
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"Sster fepublic3, nuiy the Ivo couolrics ever muntain the most friendly 
rdatktu in all thdr utercoune."— CunoBD amd Ssvicb to Pusuiemt 

PZHA Y PlMA. 

"I dcnie nothing more udently than that our treaty may be the 
immulAble base of liuit constutt haimciiiy uid good undentAnding which 
should prevail with ancerily between the two republic^ for the advance- 
nenl of thdr happing Iheii greatness, and their rEspectability in the 
universal sodety of nations." — Fkou tve Reply or Pena v Pena. 

President Tyler Mgned the joint resolution of Congress for 
the admission into the union of ihe republic of Texas March i, 
1845. Three days later Polk was inaugurated. The part of his 
address that people at home and abroad read with greatest 
interest related to Texas, He asserted that the Lone Star State 
bad once been a part of the United States; that the region had 
been unwisely ceded to Spain in 1S19; that Texas had been 
independent since 1836; and that she had a complete right to 
dispose of her territory and to merge her sovereignty with that 
of the United States. " I regard the question of annexation as 
belon^ng exclusively to the United States and Texas. They are 
independent powers competent to contract, and foreign nation.'^ 
have no right to interfere with them or to take exceptions to 
Iheir reunion." ' 

But the Mexican mimster in Washington, Se&or Almonte, 
addressed to the Secretary of State, March 6. 1845. a vehement 
protest against the joint resolution. The United States had 
committed the most tmjiist act of agression against a friendly 
state that could be foimd in the annals of modem hbtory. 
The United States had despoiled Mexico of a large part of her 
territory by admitting into the union Texas, "an integrant 
portion of the Mexkao teiritoiy." And be demanded his 
passports.* 

■Ridunkoa, tf<tM(M, etc, IV.: jgo. 
■Sco. Doc I, tt Coogian, i mm., jS. 
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Potk choM for hi& Secretary of Slate, Junes Buchanan, who 
entered upon his duties March 10, 1845. Od that very day 
he repUed to Almonte's protest. The admission of Texas was, 
he stated, "irrevocably decided, bo far as the United Slates are 
concerned." He repeaiol thiit Texas had long since achieved 
her independence of Mexico, and that, therefore, Mexico had no 
jual cause of complaint. He added that the President regretted 
that the government of Mexico should have taken offense; 
and he auured Almonte that the President would make strenu- 
ous efforts to reach an amicable adjustment of outstanding 
dilutes.' 

The Mexican government had virtually decided to recognize 
the indq>endence of Texas; but (a tolerate her annexation to 
the United States might endanger the existence of Mexico her- 
self; so thought Cuevas, the Minister of Foreign Relations, in 
March. 1845. On March 38, Cuevas wrote to the .\mcfican 
minister in Mexico, Wilson Shannon, that diplomatic relations 
could not continue between the two countries What could 
he add to what had already been said in protest? "Nothing 
more than to lament that free and republican nations, neighbors 
worthy nf a fraternal union founded in mutual interest and a 
common and noble loyalty, shouI<l sever their relations by 
reason of an event which Meuco has endeavored to forestall, but 
which the United States bad carried through and which is as 
offeiuive to the first as It is unworthy of the good name of the 
Americaa anion." He added that Mexico would oppose the 
•naenlion of Texas "with all the earnestness which becomes its 
haoM and Bovercignty. " * Such words threatened war. 

The Prcrident, Herrera, called a special session of Congress 
to meet oa July i, 1845, for the purpose of considering among 
otber subjects those relative to the United States and the depart- 
ment of Texas. Congress met; and on July 11, 1845, Cuevas 
proposed the following rooluiion: "As soon as the government 
s tbal the department of Texas has united itself to the 
n Union, or that the troops of the latter have invaded it. 
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On ihc tUcitKlli u( ilu: iuiuniution fumlahed by Polk's secret 
■gral in Mcxko. W. S, Purott, the President had conferred with 
John Slidell at New Ortouu and isked him to undertake the 
mlnkin,* Connil Bhck's rep^ did not reach Washington until 
Novmbtr 9, tS4S, when Purott appeared with it in person. 
Tlw Mnican Mlnbtcr of Foreign Rdatioaa had expressed in 
•qtdvocal temi that Medco would receive a "commissiooer" 
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with fuD powen to settle the " present dispute. " And he made 
this disposition on ihe part of Mexico conditional upon " ihe 
previous rcc&ll of the whole nuval force now lying in sight of our 
port of Vera Cniz." ' 

Polk, directed SlidcU to go to Pcnsacola and (here await 
itutnictions. The first subjeci which was to engage Slidell's 
attcDtioD was the claims of American citizens against Mexico. 
"The hi&lory of no civilized nation presents," wrote Secrclaiy I 
Buchanan, "in so short a period of lime, so many wantoa I 
attaclu upon the rights of persons and property as have i 
endured by citizens of the United Slates from the Mexkaa 1 
authorities." Ten years before, Jackson had sent a spedal 1 
message to the Senate on this subject, in which he had mentioned 
that the conduct of Mexico "would justify, in the eyes of all 
nations, immediate war. " Jackson had asked for an act author- 
izing reprisals by the use of naval force. Both the Senate and 
the House recommcndrd that another cSort be made to obtain 
a jtut settlement. This was done. Mexico made fair promises, 
but evaded all compliance with ihcm. On April ii, 1839, an 
agreement was naicbed to arbitrate these claims. By 1841, 
F<^niary, the commission had awarded to the United Sutcs on 
bdialf of American claimants {2,026,139; and had not then 
dispQvd of all of the claims. Mexico found it inconvenient to 
comply with the award. Again the United States agreed to a 
convention, January 30, 1S43, by which the interest on the sum 
•mrded ahould be paid annually and the principal by instaU- 
aients. Mextcopaid these up to April 30, 1S43, and since that 
tfrne the had paid neither. Still another convention was entered 
into m Rgaid to American claims; but Mexico had "interposed 
Ibe mac evasiona, difficulties, and deUys." It became, there- 
loR, Sidell'sduty to impress upon the Mexican government the 
gimve injustice o( their conduct, the patient forbearance of the 
United States, and the need for a speedy adjustment. 

"But," takl Buchanan, "in what marmer can this duty be 
perfomed consistently with the amicable spirit of >xiur misaon? I 
Ibe fact is but too win known to the world, that the Mexida | 
■ U. R. Doc 60, JO CgOK-, t w«^ 16. 



tgS LEADING AMERICAN TREATIES 

government are not now in a condition to satisfy these claims 
by ihe payment of money. Unless the debt should be assumed 
by the government of the United States, the claimants cannot 
rec«vc what is justly their due. Fortunately, the joint resolu- 
tion of Congress, approved ist March, 1845, 'for annexing Texas 
to the United States,' presents the means of satisfying these 
claims in perfect consistency with the interests, as well as the 
honor, of both republics. It has reserved to this government the 
adjustment 'of all questions of boundary that may arise with 
other governments." This question of boundary may, therefore, 
be adjusted in such a manner between the two republics as to 
cast the burden of the debt due to American claimants upon their 
own government, whilst it will do no injury to Mexico. " 

Buchanan pointed out the reasons for the claim of Texas 
to the Rio Grande from its mouth to its source as the boundary. 
The western boundary of the Louisiana Purchase had been the 
Rio Grande. This had been given up in 1819; but when Texas 
achieved her independence by the battle of San Jacinto, April, 
1836, her jurisdiction extended to the Rio Grande. Representa- 
tives of the people in the region between the Nueces and the 
Rio Grande had taken part in the legislative and constitutional 
deliberations of Texas. The United States desired to deal 
liberally with Mexico; and Slidell was empowered lo offer that 
the United States would assume all the just claims of American 
citizens against Mexico for the boundary esiabUshed by the 
Congress of Texas, beginning at " the mouth of the Rio Grande; 
thence up the principal stream of said river to its source; thence 
due north to the forty-second degree of north latitude." If 
Mexico would add "the narrow strip of territory in the valley of 
New Mexico, west of the Rio Grande," Slidell might agree to 
pay $5,000,000 for it. 

The last subject in the instructions rehited to California. 
Information possessed by the State Department led to the ^>- 
prdiension that both Great Britain and France had "designs 
iqwn California. " Slidell should ascertain whether Mexico 
had any intention of ceding it. The govenmient of California 
was only nominally dependent on Mexico; and this was 
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especially true since Ihe recent rebellion, which had sent back 
to Mexico Ggvemor MicheltorenB with his convict soldien. 
Slidell was infonned that "Money would be no object, when 
compared with the value of the act]ubition. " For uny line 
running due west from the Rio Grande so as to include Monterey, 
Slidell might oHer $15,000,000. And for any line running due 
west so as to include the harbor and bay of San Francisco, he 
might offer $20,000,000. F'ull powers for the concluding of a 
treaty were enclosed with the instructions. Finally, Slidell was 
informed "Your mission is one of the most delicate and impor- 
tant which has ever been confided to a citizen of the United 
Sutcs."* 

These instructions had been approxxd ut a cabinet meeting 
on November 8, 1845.* Supplementary lettcra from Buchanan 
to SUdcll show that Polk was willing to fon^o the acquisition of 
California if it should appear possible only to adjust the claims 
and to settle the boundary of Texas.* Slidell stepped ashore at 
Vem Cnu CO November 3q, ]&4s;&nd wilhioa week thcAmeri- 
au consul auiounccd his arrival to the Minister of Foreign 
Rdatkns. Just seven weeks had passed since thai minister 
bad cflOBCnled to receive a commissioner from the United 
States. 

The minister prooBstinatcd. He had not expected an envoy 
ontil January. The opposition was calling him a traitor for 
entering into the arrangement with the United States; and the 
opening of negotiations might provoke a re\'olution and destroy 
Herrem's administration.' On December 6, 1S4S, Slidell wrote 
the usual forma! note to the Minister of Foreign Relations 
asking when he might be received by the President, and he 
enclosed a copy of his credentials. He received no reply. On 
Dcoonber 15, he wrote again. The minister replied that the 
matter was under consideration by the council. And on De- 
cember 17 the council published lU decision: "The Supreme 
Govnnine&t is adviwd that the agreement which it entered 

'Sol Ddc s». 30 Cong-, 1 w>., 51. 
•Pot. Wiry, I.: qj. 
'B««danMi, Wwhi. VI.: jti, ms- 
•11- R. Doc 60, JO Cm^, I na. tj. 
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into to admit a plenipotentiary of the United States with spe- 
cial powers to treat of the affairs of Texas, does not ctMnpel it 
receive an Envoy Extraordinary and Minister Plenipotentiary 
to re^e near the Government, in which character Mr. Slideil 
comes according to his credentials. " ' On December 30, Slidell 
was informed officially that he could not be received.* 

Slidell decided to await further instructions from home. 
White watting he witnessed a bloodless and successful revolution 
staged by General Paredes on the basis that President Herrera 
had lost public confidence, because he had tried to evade war 
with the United States. Slidell hoped that the need for money 
might make the new administration more tractable. New 
instructions arrived in March, 1S46; and these directed Slidell to 
apply to the new Minister of Foreign Relations. If he met with 
refusal, he was to return home. Slidell applied; and he was not 
received, because the United States maintained a threat of 
force by land and sea; because (he United Slates had annexed 
Texas; and because a minister instead of a "commissioner" had 
been sent; and because the President of the United Sutes had 
exceeded his conslilulional powers in accrediting Slidell as a 
minister without having the appointment ratified by the Senate.' 
The Mexicans (ell encouraged inasmuch as war appeared pro- 
bable between the United States and Great Britain over the 
Oregon dispute. Slidell asked for his passports and returned 
b(Hne. 

By this time Polk had received another suggestion that might 
Bolvc the Mexican problem. Colonel Atocba of New Orleans had 
called on the President Friday, February 13, 1846. He was a 
Spaniard by birth; he had lived for many years in Mexico and 
had supported the sinister Santa Anna, who was now in exile at 
Havana. Polk confided freely to his diary what look place at 
this interview. Atocha had recently come from Havana, where 
he had seen Santa Anna, who was in constant communication 
with his friends in Mexico. TbercvolutionbyParcdeshadSania 

■ Rive*, Umltd Slakf mtf J/«ww, 11.: 71. 

■ H. R. Doc 60, w Coofr, t KM^ 37. 
■Ibid., 67- 
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Anna's a^tprovali and the latter had strong hopes of returning 
to power. Sania Anna favored a treaty with the United 
States with the Rio Grande as the boundary (or Texas. 
He favored the cession to the United States of the territory lying 
north ot a line beginning at San Francisco Bay and running due 
cast to the Colorado. For this cession the United Slates should 
pay |jo,ooo,ooo. Thb sum would enable Santa Anna to pUoe 
the government of Mexico on a &rni footii\g. Santa Aima was 
surprised that General Taylor's army was kept at Corpus 
Christi instead of on the Rio Grande. .\nd he had expressed 
the opinion that the United States "would never be able to 
treat with Mexico, without the presence of an imposing force by 
land and sea. " ' General Taylor had already received orders 
to occupy the cast bank of the Rio Grande. 

Colonel Atocha called again the following Monday; and the 
Pnakkat made another entry. He repeated Santa Anna's 
asaurances about a treaty, but no "admmistralion in Mexico 
dared to make such a proposition, for if they did so there would 
be aiKithcr revolution by which they would be overthrown. 
He said they roust appear to be forced to agree to such a proposi- 
tion. He went on to give his own opinion and, as he said, that 
dGeooa] Santa Anna, that the United States should take strong 
measures before any settlement could be effected. He said 
our army should be marched at once from Corpus Christi to the 
Del Norte, and a strong na\'al foree assembled at Vera Cruz, 
that Mr. Slidcll, the U, S. Minister, should withdraw from 
Jal^pa, and go on board one of our ships of war at Vera Cruz 
and in that position should demand the pa>'ment of the amount 
due our dtixcns; that it was well known the Mexican Govern- 
ment was unable to pay in mone>-. and that when they saw a 
Urong force ready to strike on their coasts and border, they 
wouU, he had no doubt, feci their danger aru] agree to the 
boundary suggested. He said that Parcdes, Almonte, and 
General Santa Anna were all willing for such an arrangement, 
but that thc>' dare not make it until it was made apparent to the 
ArchbiilM^ of Mexico and the people gcncnlly that it was 
>Pulk, Diary, I.: >14. 
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to save their country from a war with the United 
Sutes. " ' 

On the day after each of these interviews, the President 
held a cabinet meeting. At the first he proposed to send a 
confidential agent to Santa Anna; but the cabinet did nol 
^>prove, so that matter was dropped. Al the second he pro- 
posed sending a strong message to Congress asking that the 
President be given authority to secure a redress of grievances 
"by aggressive measures." ' Nothing more appears lo have 
been done in regard to Mexico until after Slidctl's return to 
Washington, May 8, 1846. In the meantime, the Oregon 
dispute had been as good as settled. 

The President did most ardently want California and he still 
thought that it might be had through negotiation. ,\Il the 
information at hand tended to show that the region was \'ir- 
tually independent of Mexico. The Mexicans there had gradu- 
ally become degenerate. They made no new settlements. 
■ Hey robbed the missions. Agriculture withered under thdr 
ravages. With numerous cattle at their doors, they had 
neither milk, butter, nor cheese. TTie trade, including that 
in hides, was in the hands of foreigners like Sutter; so was 
the trapping of fur bearing animals. The Mexicans made no 
surveys and no explorations. No one knew of the mineral 
nsources as yet; but it was generally known that California was 
a garden spot, splendidly adapted for agriculture and grazing. 
The Mexican had ceased to keep step with the progress of civili- 

■ zation. He was impotent to govern the territory. And it 
followed as a consequence that he could not long retain posses- 
sion. Efficient colonists percolated into the region. With this 
movement of population the American government had nothing 
to do; it neither encouraged nor discouraged. However, Ameri- 
caM had mxide emphatic appeals to Polk's administration when 

tlheir properly had been destroyed or confiscated and thdr 
telalivca had been killed. 
Polk did nol have great confidence in Congress on the Mexi- 
•rob. 
•lUt, 
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on issue. The northeastern stAtcs could not look with favor 
upon the extension of what they believed would be slave 
territory. Their reprcsenutj^-es in Congress had barely con- 
sented to the annexation trf Texas. The northwest could 
hardly be assumed to be in favor of an aggressive war. And 
later Lincoln's spot resolution confinned that assumption. As 
a Tennessean Polk knew the South and the southwest. 
The people had favored the annexation of Texa-t; but lend- 
ing southerners knew that the region was ill adapted to 
slavery. Polk had even kept secret the orders to General 
Taylor to advance to the Rio Grande. Monrnvcr, he recognized 
that the ri^t of the United Sutes to the strip between the 
Neuces and the Rio Grande was in question, or he would not 
have cooBOited to bargain for it by assuming the claims of 
American dtizens against Mexico. 

In Polk's mind the actions of Mexico left no recourse but war. 
Aiul war he had decided upon even before he heard that the 
Mexicans had crawicd Ihc Rio Grande to attack Genend Taylor. 
At the cabinet meeting on Saturday, May 9, 1846, Polk stated 
that he had no new ad\'iccs from the border, but he could not 
maintain silence much longer. He expected to send a message 
to Congress the following Tuesday; and he asked the members of 
the cabinet if he should recommend a declaration of war. All 
tvplied yes, except Bancroft, who explained that he would feel 
better talis&ed if the Mexicans committed the first overt act. 
Pcdk decided to send the war message on Tuesday. But on the 
evening o( the same day, Polk received the information that 
hostilities had been opened by the Mexicans under General 
Arista. This satisfied Bancroft's scnq>les; and Polk decided 
to send the war message on Monday.' PoUc and Bancroft spent 
the entire day of Sunday, May 10, in preparing the message. 
Polk made the following entry in his diary: "At toj^ o'dodc I 
retired lo rest. It was a day of great anxiety to me, and I regret- 
ted the necessity which had existed, to make it necessary for me 
Kt qwod the Sabbath in the manner I bave^ " ' 

' Pieb, tM^. I.r A. 



M4 



LEADING AMERICAN TREATIES 



I 



Polk did not recommend to Congress that war be declared. 
The message stated that "war eriats by the act of Mexico." He 
reviewed the treatment by Mexico of the claims of American 
citizens, the double refusal to receive Slidell, the rights of Texas 
to the Rio Grande as a boundary, the warlike proclamations of 
the Mexican govenmient, and the destruction of commerce. " In 
the meantime we have tried every eSort at reconciUation. The 
cup of forbearance had been exhausted even before the recent 
information from the frontier of the Del Norte. But now, after 
reiterated menaces, Mexico has passed the boundary of the 
United States, has invaded oui territory and shed American 
blood upon American soil. She has proclaimed that hostilites 
have commenced, and that the two nations are now at war. " 
And he recommended that Congress make liberal provision for 
raising and sustaining adequate military forces.* 

Congress supported the President promptly. News arrived 
of General Taylor's series of victories; a series too brilliant for 
Polk's approval, for he did not intend that presidential candi- 
dates should be made in Mexico, Fremont and Kearny took 
gradually possession of the then almost isolated region of Cali- 
fornia. After some doubts and misgivings, covering six months, 
Polk ordered General Scott to command the expedition to 
Vera Cruz. But the move that the President expected most 
from was based on the Information received from Colonel 
Atocha. He thought correctly that Santa Anna would have 
considerable influence in Mexico, but incorrectly that Santa 
Anna would live up to his implied promises. Secretary of the 
Navy Bancroft sent a confidential message to Commodore 
Coimer, who commanded the naval forces before Vera Cruz: 
"If Santa Anna endeavors to enter the Mexican ports, you will 
allow him to pass freely. "' 

So much significance did Polk attach to Santa Anna that he 
designated a special agent to confer with the fugitive at Havana. 
This agent was Comreuiniler Alexander Slidell Mackenr.ie. a 
nephew of JiAn Slidell. Mackeneic reached Havana on July 
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S. 1846, and, two dMy% hicr, had a long interview witli StoU 
Anna. He mfoana] Santa Anna thai the United States naval 
vesKb off Metko would poBui him to return, that the Prcstdeot 
wanted the govcnustnt ol Paredes overthiown, that the United 
States would agree lo no annistke with Paredes, and that as 
soon as Santa Anna should teturn to power and announce his 
readiocas to treat, the President would agree to a suspension 
of bostiBtiet by land but tlie blockade would be mainlabed. 
American claims being recognised, the President would ask for 
no indemnity, and he would pay libetally for the cession of 
oortheni Ucxko. 

Santa Anna expressed gtatitude lor the order to Commander 
Conner lo let turn pass, and diafled a note, which he asked 
de lo copy. In this note Santa Anna enjoined the 
t ttcncy and promised that being restored to his country 
he would enter into n^otiations and agree to such a peace as 
had been described. He prrfcrrcd a friendly anangcment to the 
ravages at war. To attain this object he con^dered it nccessar>- 
tbat General Taylor Bbould advance to the cit>- of Saltillo; thus 
cwnpdfing Parcda to G^t or withdraw. Taylor could then 
advance to San Lub Potod which would compel Mexicans ol all 
parties lo recall Santa Anna.* 

On Sunday morning, August 16, 1846. the British war vessel, 
" AnUi," passed by the American vessels ofl Vera Cruz into the 
port. The senior British officer had informed Commodore 
Conner that the ^-essel aurted no cargo and if pennilted to go 
into port would take none on her return. "I cotUd easily have 
boarded the Arab," Conner reported to Bancroft, "but I 
dconed it most proper not lo do so, allowing il to appear as if he 
had entered wllfaoat my concurrence."* Santa .\nna had landed 
at Vcn Crux, and be proceeded to the capital in triumph. 

HanDy had Santa Anna reached the city of Mexico before 
a note from Buchanan arrived, dated July 17, 1346, offering to 
■Bid a minister with full power to coodnde a treaty of peace. 
The offer was rejected. Santa Anna as " geneial-in-cbicf of 
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the liberating army" was not the same as Santa Anna in 
exile. 

In January, 1847, Polk made another eEFort to open negotia- 
tions. This time he sent the renowned Colonel Atocha himself. 
But the Mexicans spurned the overtures. Polk's disappoint- 
ment was tempered by the news of Taylor's victory over Santa 
Anna's forces at Buena Vista and of the surrender of Vera Cruz 
to Scott, Again the subject of peace negotiations came before a 
cabinet meeting on April 10, 1847. Polk recorded in his diary 
that he had emphasized the need of having a commissioner with 
full powers, "who should attend the head-quarters of the army 
ready to take advantage of the circumstances as they might 
arise to negotiate for peace." All the members of the cabinet 
had concurred in his opinion. But his embarrassment consisted 
in the selection of a suitable commissioner. Thomas H. Benton 
had asked for the position with the proviso that he be given chief 
command of the army as well.' TTic diary states: "Such is the 
jealousy of the different factions of the Democratic party in 
reference to the next Presidential Election towards each other 
that it is impossible to appoint any prominent man or men 
without giving extensive dissatisfaction to others, and thus 
jeopardizing ihe ratification of any Treaty they might make. 
In this also the Cabinet were agreed. " ' Polk had stated that he 
preferred Buchanan, but he could not be spared for an indefinite 
period- Buchanan concurred in this view and had suggested the 
chief clerk of the State Department, Nicholas P. Trist. After 
much conversation the cabinet unanimously agreed that it 
would be proper to send Trist with a project of a treaty drawn by 
Buchanan and approved by the cabinet. 

In a week the cabinet had before it the project of a treaty. 
This provided that the boundary should " commence in the Gulf 
of Mexico, three leagues from the land opposite the mouth of the 
Rio Grande." Nothing in the correspondence indicates why 
the nine instead of the three mile limit was inserted in the project 
and finally accepted in the treaty. The boundary should follow 
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the Rio Grande \o the point where it strikes the southern line a( 
New Mexico; thence west in such a manner as lo convey to the 
United States all of New Mexico and Upper and Lower Cali- 
fornia. In consideration of this extension of boundary the 
United States agreed to pay <t 5.000,000 in five equal annual in- 
staUmenLi, the first one to be paid immediately after the treaty 
had been ratified by Mexico. And the United States agreed to 
assume the just claims of American citizens up to $3,000,000. 
Mexico should agree to grant and guarantee forever to the 
gavemment and citizens of the United States tlie right of trans- 
port across the bthmus of Tchuantepcc. Mexico should not 
confiscate or impose any additional duty upon goods imported 
through ports that had been under .\merican occupation. The 
Treaty of Commerce of 1831 was to be revived for eight jTars,' 
In the accompanying instructions Trist was directed lo com- 
iDunicate a o^y of the project and of the instructions to General 
Scott. If it should appear necessary during the negotiations with 
the Mexican plenipalenliar^- Trist might offer as high as 
$jo,ooo.ooo for Upper and Lower California, New Mexico, 
and the right of transii across Tehuanlepec. The sine qua non 
at any treaty consisted in " the extension of our boundaries over 
New Mexico and Upper California, for a sum not exceeding 
twenty millions of dollars." Should the Mexican agent insist 
tha.1 some provision be inserted in the treaty assuring the rights 
of persons and property in the ceded territory, then Trist 
mi^t consent to the insertion of the substance of the third 
article of the Louisiana Treaty. This provided for incorpora- 
tioa in the United Slates and admission to citizenship of the 
inhaUt&nts as soon as the principles of the constitution would 
pcnnit. In the meantime there should be free enjoyment of 
property and of religious worship. But all titles to land issued 
byMexicosinceMay 13. i846,shouldIienuIland void. Assoon 
as the treaty should be signed and ratified by Mexico Trist was 
enpowerod to communicate that [act to the American military 
and naval commanders, who had received orders from the Secre- 
tary ot War and Secretary of ifae Navy to suspend hostilities 
■ Sml Doc 51, $/> Cong^ t mm.. Sj. 
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Upon receipt of such notice. In other words, the chief clei^ of 
the State Department was given large discretionary power as 
to when faoslilities should cease. Trist was equipped with a 
draft for $3,ooo,ocxj in favor of Mexico; and he was enjoined to 
use every precaution that the draft be made out to the proper 
Mexican functionaries.' 

Nicholas P. Trist was a Virginian. He had entered West 
Point, but resigned before graduation in order to study law. 
He married Jefferson's granddaughter. He served successively 
as a clerk in the Treasury, as private secretary to President 
Jackson, and as consul in Havana. He knew Spanish. And he 
was a mature man. forty-seven years of age. His record and 
his character indicated that he j>ossessed excellent qualifications 
for the mission. 

The cabinet approved the project, the instructions, the full 
power, and the orders to General Scott and Commodore Peny 
on April IS, 1S47. The next day, Trist started on his mission. 
He reached Vera Cruz on May 6; and he wrote a letter informing 
Scott of Ms presence, inclosed the order from the Secretary of 
War and a letter addressed by Buchanan to the Mexican Min- 
ister of Foreign Relations to be forwarded by a flag of tnice. 
But Trist failed to inform Scott of the real object of his mission. 
Two sentences from Secretary of War Marcy's order will show 
why the proud and suspicious nature of General Scott should be 
set on &re. "Mr. Trist is clothed with such diplomatic powers 
as will authorize him to enter into arrangements with the govem- 
ment of Mexico for the suspension of hostilities. Should he 
make known to you in writing that the contingency has occurred, 
in consequence of which the President is willing that further 
active military operations should cease, you will regard such 
notice as a direction from the President to suspend them until 
further orders ..." * 

General Scott had his worries about means of transport 
and supply. He knew that he did not possess the confidence 
of the administration and he was continually looking for signs 
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of distnist. CircumsUinces cxcusetJ what would have otherwise 
constituted a puerile reply to Trist. He refused to fonvard 
the scaled note from Secretary Buchanan to the Mexican 
Minister of Foreign Relations. Said he: "I see that the Secre- 
tary of War proposes lo degrade me, by requiring that I, the 
commander of this army, shall defer to you, the chief clerk of the 
Department of State, the question of continuing or discontinuing 
hostilities." He assured Trist that the question of an armistice 
WIS a military question merely. Unless Trist possessed military 
nnk above him, all overtures for an armistice would have to be 
mode through Scott.' 

Ttist wrote a rejoinder of thirty pages with innuendos on 
"wanton contempt of orders" and "contumacy sought to be 
covered up." He explained for the first time to Scott that the 
suq)ension of hostilities should occur only after Mexico had 
ratified the treaty, which was "what any man of plain, unso- 
phisticated common sense would take for granted that it must be; 
and it is not what your exuberant fancy and overculli\-ated 
imagination would make. " * Scott never opened or read this 
communication himself, but ordered a subordinate to open and 
read it to him in the presence of several staff officers. " My first 
impulse," wrote Scott, "was to return the f&rragoof insolence, 
conceit, and arrogance to the author, but, on reflection, 1 have 
determined to preserve the letters as a choice specimen of 
diplomatic literature and manners. " * The whole corrcspond- 
eoce was submitted by Secretaries Marcy and Buchanan to 
Polk who advised them to caution Scott and Trist on endanger- 
ing public intemts in the enemy's country by "a \-iolent and 
embittered personal quarrel."* 

In order to convr>' the note from Buchanan to the Minister 
of Foreign Relations Trist manag<cd to communicate with 
the British IcgatiorL The British minister, Bankhead. sent 
out a fine young gentleman, Edward Thornton, to confer 
with Trist. Tbomtoo took back with him much gompy »«** 
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aiid also Buchanan's despatch, which was duly delivered to 
Ibarra, the Minister of Foreign Relations. Santa Anna ex- 
pressed to Thornton a desire for an arrangement of difficulties 
with the United States, and Ibarra transmitted a very courteous 
letter through his hands for Secretary Buchanan. Thomtoo 
visited the American camp at Puebia again on June 34, 1847, 
delivered the letter, mentioned that the Mexican Congress 
sat in special session " to consider negotiations for peace; and he 
was no doubt instrumental in reconciUng Scott and Trist. 

Purported agents from Santa Anna appeared in the American 
camp and stated that if their chief were paid $10,000 immedi- 
ately to be used in overcoming resistance in the Mexican Con- 
gress, the peace commissioners would be named. The agents 
represented also that it would be well to make a secret payment 
of ti,ooo,ooo, which would not be mentioned in the treaty. 
These suggestions appealed to Scott and Trist. They consulted 
several officers. General Pillow, a personal friend of Polk, 
favored the bribe. General Twiggs approved. Generals Quit- 
man and Shields dissented; and Cadwatader said nothing. There- 
upon, Scott paid over the stipulated $10,000 from the secict 
service fund which was at his disposal. Whereupon, Santa 
Anna hesitated to carry out his part of the understanding and 
advised that the American army should take a position near 
the city of Mexico.' 

Scott advanced slowly but surely. He won the victories of 
Contreras and Churubusco in the latter part of August, 1847. 
Santa Anna fled to Mexico City and forthwith asked the British 
legation to prepare the way for peace. Bankhead wrote two 
notes to Trist assuring him that the Mexicans earnestly desired 
peace. The Minister of Foreign Relations, Pacheco, wrote 
another expressing a desire to listen to and discuss whatever 
propositions the United States had to oSer. In form thb note 
was a reply to Buchanan's note of .\pril 15, for the Mexican 
<Acialfi did not want to appear to be initiating the negotiations.' 

. »6l. Ml, A. 
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Tlie three notes were entrusted to GeDetal Mora y ViUamil who 
found Scott at the viUage of Coyoacan. 

Scott had now complied with Santa Anna's previous sugges- 
Uon of dcfrtling the Mexican anny and of occupying a position 
within sight of the capital. The notes from Bankhcad and a 
visit from Thornton convinced Mm that the Mexicans desired 
peace. Moreover, Scott was himself actuated with a desire 
to end the war. Dl>»:ase and guerrilla warfare diminished the 
fighting strength of the army and caused much worry. Mora 
proposed a truce on his own authority with nothing in writing 
ffoin Santa Anna to support the proposal. Scott refused; but 
he wrote a note to SanU Anna, suting that " too much blood had 
already been shed in this unnatural war;" that the United 
States had a peace commissioner with the army; and that "In 
Older to open the way for the two republics to enter into negotia- 
tions, I desire to execute, on reasc»iable teims, a short armis- 
tice.'" 

This I4>parently spontaneous request for an armistice by 
Scott appears to have been exactly what the adroit Santa Anna 
wanted. He replied through his Minbter of War, Alcorta: 
"It is certainly lamentable that an inconsiderate regard for 
the ri^ts of the Mexican repubhc has led to the shedding of 
blood by the two first repubUcs of this American continent. 
and with great exactness Your Excellency has characterized 
this war as unnatural — not alone for its morivcs, but likewise 
on account of it« being produced by two nations whose interests 
and relations are identified with each other. The proposition 
tt ao annistke to terminate this scandal has been acceded to 
«jth pleasure by His Excellency, the Prrsident and General in 
Cfaitf, because it vrill open a way through which the propositions 
at the comini«ot>eT of the President of the United States of 
America for the tfecoroos termiaaiion of this war may be listened 
to. " Two Hcsican generals had been oominated to agree on the 
terms of an aimislicr. And the President-General had expressed 
"his wQUngncss that the army of the United States shall take 
and furnished quanen, hophig they will be found 
■Sea. I>Dc 5), JO Cong., t mm., 308. 
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without the range of shot: from the Mexican fortifications." ' 
This reply appeared conspicuously in the Mexican news- 
papers. 

The annistice was agreed to on August 14, 1847. It was to 
continue during the period of the negotiations or until forty- 
eight hours' notice had been given by either party. Scott did 
not require a single material guarantee. He and Trist believed 
fully in the sincerity of Santa Anna and felt confident of success. 
Trist wrote the Minister of Foreign Relations to name time and 
place of meeting. Pacheco replied that the commissioners 
had not yet been chosen. Santa Anna and Congress were en- 
deavoring to shove the responsibility for the negotiations oa the 
other. Congress could not summon even a quorum. Santa Anna 
appointed the commissioners, who declined promptly. Finally 
he persuaded four prominent Mexicans lo accept, among them 
ex-President Heirera. But he did not confer upon them full 
power; they could merely accept and transmit the American 
proposals. Trist pointed out this defect and at the same time 
delivered to them the project of the treaty.* 

In reply Pacheco instructed the Mexican commissioners to 
insist upon the Ncuces River as the boundary, the release of 
Mexico from all claims, and an indemnity for the loss of Texas. 
The United Slates should pay the expenses of the war and with- 
draw the American troops as soon as the treaty was ^gned.' 
The commissioners found these terms so impossible tliat they 
offered their resignation immediately. But Santa Anna had not 
yet reaped the full benefit of the armistice, and directed Pacheco 
to inform the commissioners that the instructions should be 
followed as far as possible. They succeeded marvelously. Trist 
gave up Lower California, the right of transit across Tehuante- 
pec; he offered to submit the question of the Neuces to Washing- 
ton; and he promised to propose to Scott a continuance of the 
annistice until a reply should be received.* But Trist was saved 
the trouble of waiting for a reply from Buchanan for Santa Anna 

' Sen. Doc. s'. 30 Cong., i kb., 308, jjo, 
•lUd., 191. 
'IbW,. j6o. 
•Ibid., 195. 
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rejected tlie terms. And on September 6, the Mejdcftns h&ndod 
Trist a counter project of a treaty, in which New Mexico wu 
retained and likewise California as for north as latitude thirty- 
seven, or up to San Francisco. The project proposed also that 
Great Britain should guanntee the observance of the treaty.' 
Under his instructions, Trist could not accept these terms, 
and he declared the negotiations at an end. Thereupon, Scott ■ 
gave notice of ibc termination of the armistice not because the I 
n^otialions hod failed, but on the ground that new fortjfica- 
Uons had been erected.* And Santa Anna resumed bis fusillade 
of liclligerent proclamations and heinous charges against the 
American troops. Grant states in his " Memoirs " that the 
Mexii^on officers "simply quit, without being particularly 
whipped, but because they had fou^t enough." Scott began 
to evolve his plan for capturing Cbopultcpec and Mexico City. 

The news of the armistice reached Washington in the middle 
of September. Polk registered a fear in his diary that Santa 
Anna needed time to reorganize his defeated arrriy.' Not until 
the first week in October did the news of the termination of 
the armistice and the diplomatic correspondence re&ch the 
President. He directed that Scott should levy contnliulions 
on the enemy and that Trist be recalled, because lus remaining 
hmgcr might create the impression in Mexico that the United 
States would accept Santa .\nna's terms. " Mexico must now 
sue for peace" wrote Polk.* Trist's recall bore the date of Octo- 
ber 6, iH47:and it reached him on November 16. 

By the latter date numerous events had occurred in Mexico. 
Scott had taken poneasion of Mexico City on September 14. 
Santa Anna had resigned the presidency and on October 7, 
tuned over the command of the army lo General Reyes; and 
Otatatta ^>a^t crvcTal months as a fugitive until on April 5, 
1848, be thipartwl from Mexico under an American safe conduct 
for Jamaica. Hkc American RqtiadroD under Commodore Perry 
<)Bntin wfd to tnatetain a blockade of all the Gulf ports. The 

' Sea. Doe. s*. *» Co««. t ■» . iA 
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presidency had temporarily devolved upon Manuel de la Pena y 
Pena, the presiding judge of the Supreme Court, who had always 
favored a straighlfotward settlement of disputes with the 
United States. He appointed as Minister of Foreign Relations, 
Luis de la Rosa, a well known advocate of peace. The capital 
had been moved to Queretaro where Congress was to assemble; 
and a quorum of that body appeared on November 2. Trist 
had grown impatient with his enforced idleness and with the 
volatile condition of Mexican politics. On October a, he sent 
a note through the British legation to Rosa. 

This note contained no otTer to reopen negotiations but it 
presented the American argument for the Rio Grande as the 
boundary in reply to the former Mexican claim of the Neuces.' 
Rosa wrote a brief and direct reply to the efiect that commis- 
aoners would be appointed in a few days to continue the n^oti- 
atjons.' 

When Congress mustered a cjuonim, it proceeded to elect 
General Anaya as President ad interim, and he appointed Pena 
y Pena as Minister of Foreign Relations. On November sa, the 
latter sent a note to Trist through the British legation, announc- 
ing that the President had appointed commissioners. .And 
this was done in spite of the fact that the Minister of Foreign 
Relations had been informed through Thornton of Trist "s recall, 
Pena y Pena wrote a private letter to Trist imploring him to 
remain and to take into consideration the difficulties of ihe 
Mexican government. He reminded Trist that he had reopened 
negotiations under full powers and that it was now too late to 
withdraw. Moreover, Scott urged Trist to stay and finish the 
work he had t>egun. On November 37 he was apparently still 
firm in his decision to heed the recall, and so wrote to Buchanan. 
He stated : " The only possible way in which a treaty can be made 
is, to have the work done on the spot — negoliation and ratifica- 
tion lo lake place at one dash." ' But every attention and 
Battery which the Latin mind could devise was showered upon 
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him. And Scott was confident that any treaty which he might 
negotiate would be ratified in Washington. By December 3, 
Trin yicldtd; and he gave the Mexican commisaionen to under- 
stand that he would assume responubiliiy for a treaty, which 
he could take with him to Washington. 

Having obtained their immediate object in this decision of 
Trist, the Mexicans proceeded to dally again. Their cotn- 
missionen had not been ainfirmed by the Senate, which was a 
pretext for compelling that l)ody to share in the responsibility 
for the inevitably unpopular treaty. Three weeks were thus 
consumed. Finally, under pressure from the British legation, 
Pena y Pena yielded and instructed the commissioners to go on 
with the negotiations, December .{O, 1S47. 

Thereupon, the serious n^iotiations tiegan tn Mexico City. 
Trtst immediately laid down as a sine qua non the Rio Grande 
as the boundary and the inclusion of San Diego in (be cession 
to the United Slates. He stated also that he would not consent 
to pay more than $15,000,000. He Mexicans objected to the 
boundary and asked for f ,^0,000,000. Trist posseaaed a decided 
advantage in having Scott's eflicirat army near, also in the fact 
that he was acting in defiance of orders and could drop negotia- 
tions at any lime. 'The disputes that af^Mar to have consumed 
the most time concerned the form of phraseology rather than the 
substai>ce of the meaning. By January 3$, 1848, the treaty was 
complete, except for the dgnaturea. TTie Minister of Foreign 
Relations authorized the signature on condition that Lower 
CaUfomia be connected by land with Sonora and that no part of 
Sooora or Chihuahua be included in the ces»an. Trist and the 
Hexican commissioners were able to reassure him on that score. 
His Ttcxt move was to ask lor immediate cash. Trisl threatened 
to break off negotiations; and Scott announced his intentim to 
march to Querctaro. The British l^atioo assisted with its 
infltteocc. Fliudly, the govenmwnl yielded; and the treaty was 
ijgncd, Februar>- 1, 1848. notat Mexico City, but at thcneighbor- 
ii^ town of Guadalupe Hidalgo, which held the shrine of a virgm 
greatly wonMpped by the Mexicans. During this week gold had 
been di a tu vgre d b CaUfomia near Sutler's adlL Fortunately, 
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there were no telegraphic connections or further delays might 
have resulted. 

In the meantime, the news had arrived in Washington that 
Scott and Trist had at one time thought of paying Santa Amia 
a million dollars as a bribe. Various generals In Scott's amty 
published letters claiming undue credit for themselves. The 
President believed these jealousies had been produced by " the 
vanity and tyrannical temper of General Scott, and his want 
of prudence and common sense. " ' He ordered that General 
William O. Butler should take command of the army and that 
Scott should appear before a court of inquiry to sit in Mexico. 
Trist's determination to disregard the order of recall from the 
Secretary of State appeared to Poll: most surprising. He wrote 
in his diary, "I directed the Secretary of War to write at once to 
Major General Butler, directing him, if Mr. Trist was still with 
the Head Quarters of the army, to order him off, and to inform 
the authorities of Mexico that he had no authority to treat. I( 
there was any legal provision for his punishment he ought to be 
severely handled. He has acted worse than any man in the public 
employ whom I have ever known. " ' Before this order could be 
delivered to Butler Trist had started home. 

A despatch bearer arrived with the treaty on the evemng 
of Saturday, February iq, 1848. The President spent the 
Sabbath with members of the cabinet examining the secular 
document. It opened significantly with the words, "In the 
name of .•Mmighty God:" Article I provided for a "firm and 
universal peace," ,\rticle II provided for the appointment 
of commissioners to agree upon a truce as soon as the treaty was 
signed. Article III: Upon the exchange of ratifications, the 
United States should order the lifting of the blockade and 
should at the earliest moment practicable withdraw the troops 
to within thirty leagues of the coast. The customs houses 
should be delivered to the Mexican authorities together with all 
bonds and evidences of debt for duties. All duties collected 
after the ratificatioo by Mexico should be delivered minus the 
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cost of collection. Article IV : The evacuation of Mexican lerri- 
tory should be completed within three months o[ the exchange 
of ntifications. The mutual restoration of prisoners of war; 
and the rotoraiion \>y the United Stales to Mexico of all forts, 
appaiatus of war therein, and of public property was provided 
for. Article V:'rhcboundary began in the Gulf of Mexico, "three 
leagues from land," opposite the roouih of the Rio Gnnde; 
thence up the middle of that river, following Ihr deepest chaimcl, 
to the point where it struck the southern boundary of New Mex- 
ico; thence along the southern and western boundary of New 
Mexico, according to Disturnelt's map, published in New York, 
1S47. until it intersected the first branch of the Gila River; 
thence down the middle of that stream to iL'i juncture with 
the Colorado; thence across the Colorado, following the bound- 
ary between Upper and Lower California to the Pacihc. Except 
for the change made by the Gadsden Purchase, this line remains 
the boundary' today. Article VI provided for the free navigation 
of the GuU of Lower California, the Colorado, and the Gila 
to the vessels and citizens of the United States. And Article 
Vn provided for the rrdprocal free navigation of the KioGraode. 

Article Vm allowed the Mexicans in the ceded territory 
ooe year in which to elect to remain Mexican citizens or become 
Americans. If the}' had made no choice by the end of the year 
they shouhl Sc considered Americans. The property of all was 
to be fully re^xcted. Article DC: Those Mexicans who should 
become Americans were to "be admitted at the pnqxr time 
(to be judged of by the Congress of the United States) to the 
enjoyment of all the rights of dtixens of the United States, 
soratding to the principles of the i:on«litutton. " In the mean- 
time they were to enjoy freely their liberty, property, and the 
fwrritf o( their rdtgion. This was the substance of Artic^ III 
of the Louisiana Ptnchaw Treaty. Trisl had amplified it, but 
tbe amplifying words were eliminated by the Amerkaa Senate. 

In Article X Trist went beyond bis instructtoos. Mexico 
dedared therein that she had made no Iax>d grants in Texas 
since March 1, i8j6, nor in New Mexico and California since 
May 13, 1846. But she stipulated that previous giants in 
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the sbove menlioned regions, on which the grantees had not 
complied with all the conditions, should revive as of the date of 
the exchange of ratifications of the treaty.' The President and 
his cabinet reached the conclusion that he should reconiinend to 
the Senate that this article be stricken from the treaty. He gave 
as his reason: "The public lands within the limits of Texas 
belong to that State, and this Government has no power to 
dispose of them or to change the conditions of grants already 
made. All valid titles to lands within the other territories ceded 
to the United States will remain unaffected by the change of 
sovereignty; ..." * The Senate compiled. 

Article XI : The United Sutes agreed to restrain the Indians 
in the cession to the same extent as it did those in the remainder 
of the American territory. It was declared unlawful for an 
American to purchase Mexicans held captive by the Indians ur 
to buy Mexican property stolen by the Indians. 

Article XII: For the extension of boundaries the United 
StAtes agreed to pay $1^,000,000; $3,000,000 of which should 
be pud immediately upon ratification of the treaty by Mexico, 
and the remainder in four equal annual installments with in- 
terest at six per cent. Polk had authorized Trist to go as hi^ 
as $30,000,000. 

Articles XIII. XTV, and XV related to the claims of Americans 
against Mexico. The United States agreed to pay all those of 
Americans that had been decided against Mexico and not yet 
liquidated. The United States agreed to discharge those claims 
of citizens not heretofore decided up to the amount of $3,250,000. 
The exoneration of Mexico from these demands of American 
citizens should be complete. Mexico agreed to funush any 
documents in her possession neces-sary for the adjustment of 
these claims. The American commission created for this purpose 
by Congress, March 3, 1849, did allow claims lo the extent of 
$3,208,314.96. 

Article XVI: Complete right of fortification along the bound- 
try was reserved by both parties. Article XVII: The Commcr- 
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da] Treaty of 1831 wu revived for eight ytars and indefinitely 
tbereaftcr subject to terminaiioii on one year's notice fram 
either party. Mexico gave such notice on November 30, 1880. 

Articles XVIII, XIX, and XX related to the exemption 
from customs duties of supplies for the American anny and 
to penalties in ca-ie of fraudulent use of ihis [mvilcgc. 

Article XXI stipulated that in case of dispute between the 
two parties concerning "political or commercial relations," 
the>- would endeavor to prcscr\-c peace and friendship by using 
"mutual representations and pacific negotiations." And if 
they could not thus settle their diScrenccs, resort should not on 
that account be had to reprisals, aggresuon, or hotilility of any 
kind; but the one aggrieved should consider in a spirit of peace 
whether it might not be better to submit the dispute to arbitra- 
tion. And should such a proposal be made by either party, the 
other would accede to it, unless deemed "incompatible with the 
nature of the diScrence, or the circumstances of the case." 

Article XXII contained restrictions to apply in case war 
should break out between the two republics, "absolutely where 
the nature of the subject permits, and as closely as possible in aD 
cases where such absolute obser\'ancc shall be impossible," 
merchants of either party residing in the territory of the other 
were allowed twelve months if living in the interior and six 
months if living in the seaports to collect their debts, settle 
their aflairs, and freely depart. In aue of invasion the following 
should "be allowed to continue thdr reflective employments, 
tmmolested in their penons," "women and children, scholars 
flf every faculty, cultivators of the esrlh, merrhanls, artisans, 
iBMMihctBrei, mad fishcniMn, unanned and inhabiting unforti* 
fted towni, vQIlget or pUce»." The houses and goods of these 
■bould not be destroyed; and if necessity should arise to take 
■nytUng fram them for the use of the armed forces. It should be 
paid tor at an equitable price. All charitable institutions sliould 
be respected. Prisooers of war should nut be confined in prisons, 
Bcvbc put h irons, or " restrained in the use of tlicir limbs; " they 
dwuld be placed {n cantooiDenu and "kdgcd in barracka as 
nooiy and good as are provided by the party in irtiose power 
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they are for its own troops." Officers should be given liberty 
on parole "within convenient districts." If these prisoners 
should escape and be caught in arms, they could be dealt with 
"according to the established laws of war." Officers were 
to be daily furnished with as many rations, and of the same 
articles, as might be allowed in kind or commutation to officers 
of equal tank in the army of the captor state and the ordinary 
prisoner should have the same rations as the common soldier. 
These rations should l>e paid for by the home state of the pris- 
oner of war when peace was to be reestablished. 

Article XXIII allowed four months in which to bring about 
ratification by the two parties and an exchange of ratifications. 
A secret article extended this term to eight months; but this was 
stricken out by the United States Senate. 

On that Sunday, February io, 1848, "The question to be 
decided." the President noted, "was stated, viz., whether the 
treaty should be rejected by me or sent to the Senate for rati- 
fication. A free discussion ensued, I took theadviceoftheCab- 
inet separately and individually. Mr. Buchanan and Mr. 
Walker advised that I should reject it. Mr. Mason, Mr. Marcy, 
Mr. Johnson, and Mr. Clifford advised that I should accept it 
and send it for ratification to the Senate. " ' All agreed that 
Article X should be rejected. 

Buchanan's negative advice nettled the President. " I cannot 
help laboring under the conviction," he wrote, "that the true 
reason of Mr. Buchanan's present course is that he is now a 
candidate for the Presidency*, and he docs not wish to incur the 
displeasure of those who are in favour of the conquest of all 
Mexico. That he earnestly wishes me to send the treaty to the 
Senate against his advice, I am fully convinced, not from any- 
thing he has said, but from circumstances and his general bearing 
I do not doubL No candidate for the presidency ought ever to 
remmn in the Cabinet. He h an unsafe adviser. " * 

On the next day, Polk called Uie cabinet together again 
and for the first time informed (hem that he had decided to 
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submit the trmty to thr Senate. He gave as his nasons that 
on the boundary Tmt had adherefl to his instructions; that 
it was doubtful whether more territory could be ohtaioed; 
that if he should reject the treaty. Congress mi^t refuse to 
authorize men and money for the prosecution of the war; 
and that if he should reject his own terms, offered the April 
before, he feared the results upon his own political party.* 

On that same day John Quincy Adams in the House of 
Representatives suffered a paralytic stroke, which caused the 
adjournment of l>oth Houses until Wednesday. In the brief 
message delivered to the Senate on that day, Polk reviewed the 
actions of Trist and recommended the ratification of the treaty. 
On February 38, the Senate committee on foreign relations 
decided to report the treaty adversely, not because of the 
treaty Itself, but because of it having been n^otiated by Trist 
after bis recall. The Presiilent informed Chairman Sevier that 
it was the treaty and not the conduct of Trist that was 
before ibcm for their approval. Thereupon, the committee 
changed its decision and reported the treaty without recom- 
mendation. Webster cq>poscd the treaty, for the reason that it 
was presumed to extend slave territory. Houston opposed it 
becauae the boundary was not siretchrd southward to include 
T^npico; and be had the sug^wrt of Jefferson Da%is. UaMwin 
of Connecticut failed in his attempt to insert the Wihnot 
proviso. The final vote on advising ratification look place on 
March 10, 184S, with 38 in favor and 14 opposed to the treaty. 

Polk appobtcd Senator Sevier and his Attorney GeDcral, 
Nathan CUflord, as commissioners to go to Mexico, and then 
in accordance with the proviaotis of the treaty obtain an a- 
cbaagc of ratifications. They were also charged with the task 
of explaining the amendments made by the American Senate. 

Daring the two months since the signature of the treaty 
political cunditions in Mexico had been in a state of fiux but 
the nm total of change had licen ftmntl Butlc-r had supcr^ded 
Scott a* ccnunandcr of tiic .\mcrican army. Colonel Steriing 
Price hid captured Chihuahua in March, 1848. Butler had 
• Poft, Dla^, m.: Ml- 
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entered into a fonnal armistice. The Mexican Congress had 
been unable to summon a quorum. That a treaty had been 
signed the Mexicans knew; but the government maintained a 
policy of secrecy as to its terms. The Puros, or the radical 
faction, were opposed to any treaty, and wanted the complete 
annexation of entire Mexico lo the United States; hence, they 
urged the continuance of anarchy and of the war. The Mexicans 
of the properly class had gloomy forebodings about conditions 
when the American army should withdraw. They had confi- 
dence in Scott and they urged him to issue a proclamation de- 
claring himself dictator, when the treaty should be ratified. 
Scott acknowledged afterward that these proffers had been 
" highly seductive both as to power and fortune. " ' The royalist 
group under Paredes renewed its activity and used opposition to 
the treaty as a rallying cr)-. But these were rather factions 
than parties. The great body of Mexicans realized that there 
was nothing to do but to ratify the treaty, no matter what 
the terms. The difficulty that Sevier and Clifford found was 
that no leaders wished to assimie responsibility and act. 

Finally, President Pena y Pena brought himself to review 
in his message to Congress the heroic eSorts of Mexico in achiev- 
ing her independence and of i^ie courage and firmness of the 
soldiers in the present war. "I have never believed," said he, 
"neither do I now believe, that the republic is absolutely incap- 
able of continuing the war, and affording an example which 
might be transmitted with glory to j>osterity. But with the 
same frankness and good faith, I must say that I am convinced 
that the condition in which we are, with all its attendant cir- 
cumstances, imperiously calls for peace. " He enumerated the 
advantages which Mexico obtained by the treaty, the guaranty 
by the United States of liberty and property to those Mexicans 
who hved in the territory ceded. The ces^on was small com- 
pared to what they might have lost. The 115,000,000 which 
the United States was to pay he spoke of as an "indemnity." 
The release from American claims was a considerable item. 
Tlie alleviation of the calamities of war, if it should again occur, 
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and the obligsUon on the part of the United States to restrain 
the Indian tribes constituted great advantages. lie expressed 
regret thai the American Senate had seen fit to make amend- 
ments; bill these were not of suflicienl importance to warrant 
rejection of the treaty.' The Minister o( War furnished Con- 
gress with a report tltat if the treaty weiv rejected it would be 
impossible to continue hostilities, 'flic Miiustcr of Foreign 
Relations, who had also charge of the ircasur)-. pointed out the 
financial straits of the country and his reasons for ratification. 
The Deputies ^>proved on May ig, t&iS, by a vote of 51 to jj; 
and the Senate approved on May 35 by a vote of 33 to 4. Not 
until May 30, 1S48, were the ratifications exchanged; and the 
American commissioners turned over the stipulated $3,000,000. 
Tfisl had reached Washington in due time, and found all 
doors at the State Department closed to him. At the time of 
his recall, his salary and allowances had been canceled. In 
vain did he attempt to secure a hearing. On August 7, he 
addressed a long communit-ation to Ihc Speaker of the Hoiuc, 
asking for redress and for the impeachment of the President. 
The Speaker referred the letter to the committee on foreign 
aflain where it w«s pigeonholed, .\nxious as officials appear to 
have been to forget him, Trist would not be forgotten. At last 
be oblained the ear of Senator Sumner at whose mslance 
Congrcas ^^Hopriaicd $14,560, April 10, 1871. Trisi could 
fed fai the doling years of hb life that he had been vindicated. 

BraUOGRAPHY 
BccaAMM, JamM.— fTMb, \1. Vn, Vm. Edited by J. B. Moore, 
a K..— Diary- 4 vohmie*. Edited bjr HUo H. QnuEe. Chlca(Q, 
Dtthmtr madm Tyl» md PM. Balllmm, 
•W Farm •! I4c Antfnb, Vol TV. 
Kim, GMaoa L-Fk iraJM Smu md Uai». laii-iM. 1 voluaii.. 
t. K. Doc so, JO CoBg^ 1 tMa, 6t. 




d34 



LEADING AMERICAN TEBATIES 



SMm, £. Kmnr.— 7(9 Jtate wOk SttM. CmiMgit, 1917. 

Smeib, JimuM H.--71» IFflr frftt if iSRiQi. s voham. New Yoik, 191^ 

UmUti State. H&MU EgBteuUm DacamtHlK iS. jo^ <& 6ou id CbBd. i mm. 

ITflAirf SiaUi, StttMte SatCKiim AMiMMirf: ci. to GoiKm i mml 
tnOy 1848. 




4 



CHAPTER XI 



THE PERRY AHD HARRIS TREATIES WITH 
JAPAK, 18&4 AND 1858 

"Nippon tod America, lUI Uie same bcaui." — Matsdsau Tu pHkkv. 

American naval officers render services duly in the promotion 
of inlcmational good will. The servkfs may consist of a salute, 
an exchange of visits, the quieting of a disturbance which mi^t 
lead to war, or even of the negotiation of agreements, conven- 
tions, and treaties. As yet no officer has performed his pacific 
mission with greater distinction nor with more far-reaching 
remits than Commodore Matthew Calbraidi Perry. His name 
is better known today among the «±ool children of Japan 
than among those of his native land. 

He was bom in Newport, Rhode Island, in 1794. At fifteen, 
he entered the navy. During the war of tSij he served fint 
on the frigate, "President, " and later on the "United States," 
wfaidi was blockaded in the harbor of New London for the 
gnslcr put of the war. His older brother won the decisive 
vfcto«y on Lake Erie. The succeeding years M. C. Perry spent 
in the msdiaat ser\-ice; but by 1819 he had reentered the navy. 
He saved as caecutive officer on the " Cyane, " which convoyed 
the "Elizabeth" with her pioneers to Liberia. On h» rctum he 
aaabtcd to extirpate piracy in the West Indies. From 18,1,1 '<> 
1S43 he was stationed at the Brooklyn Navy Vard, and during 
thai time demonstrated the use of steam as a motive power for 
war vcsaels. Then he coromande<l the squadron nn the African 
eout, in the interest of destro>-ing the international slave trade. 
And durinf the Mexican war he enforced the blockade oil the 
GuU porta. He was filly-eight ytmrs of age, in the very prime of 
Ue intdkctually. 

l£s new task "■'■t«*'*< in leopeoing Japan to fwcign inter- 
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course. Japan at one time, 1550 to 1620, welcomed weatera 
commerce and western ideas. But religious zealots and sharp 
traders had caused a revijsion of feeling. The English East 
India Company had to abandon its factory in 1623; the Span- 
iards had to leave in 1624; and the Portuguese in 1638. The 
Dutch alone were permitted to remain. They had conducted no 
religious propaganda, and their commercial dealings had been 
marked with honesty and fairness. Even the Dutch were con- 
fined, 1641, to the tittle island of Dejima in the harbor of Nag- 
asaki. And their number of ships was limited at first to six, 
then to two, and in 1790, to one a year. The Chinese were 
restricted to the same port, with a ma^iimum after 1740 of ten 
junks a year. So that for more than two centuries Japan had 
remained virtually a hermit nation. 

Other nations had made unsuccessful efforts to reopen Japan. 
Russia's jurisdiction had been e^ttended across Siberia to the 
Pacific by 1638, The Russians made repeated attempts to 
secure admission to Japan; the most noteworthy being that of 
Lieutenant Laxman in 1792, who carried on some friendly 
D^otiations. In 1808 the British frigate, "Phaeton," sailed 
into Nagasaki in search of Dutch merchantmen, with the 
result that several Japanese officers, responsible for the port, 
found it necessary to commit hara-kiri.' The Dutch had 
tried to open negotiations for a treaty in 1S44 and again in 
185*. 

Americans bad likewise made several attempts. During the 
Napoleonic wars they bad taken over the Dutch carrying 
trade. Several American vessels under Dutch charters entered 
the port of Nagasaki and discharged their cargoes. The captain 
of one of these vessels, Stewart, appeared later with a cargo on 
his own account; but he was refused permission to land. D. \V. 
C. Olyphant of New York planned the second serious atlempt 
In 1837. Seven shipwrecked Japanese had been picked up off 
the coast of Vancouver. Olyphant had for years carried on 
tnde with China, and he fitted out a special ship for the return 
of these Japanese. With them he sent the famous German 

' F, h. Hawk's ffanotm or Sen. Doc. 79. 3i Cong., i aeia., port I.-. 41. 
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mifisionary, Dr. Gutzlafi, and two American timsianaricft, Dr. 
Peter Parker and Reverend S. Wells Williumn. and tiso a mem- 
ber of Olypbanl's coounercial house, Mr. King. He placed on 
board a cooaidemble collection of presenta, amoog them a 
teleacope, a barometer, a set o( United States' coins, a portrait of 
Washington, and a memorial, written in Chinese, setting forth 
that the object of the expeditkia was the return of the ship- 
wrecked Jap(Lncseandanopeningoffriendl>-rdalions. Thevessel 
sailed with confidence directly for the c^tal, Ycdo, where the 
batleriesontheshoreopenedfireuponit. No one was petmitled 
to land there or anywhere along the coast; and the expedition 
ended at Macao. The only result In Japan of this and similar 
miasiona was the issuance of an edict that shipwrecked Japanese 
cndd be returned only In Dutch or Chinese vessels to the port 
of Nagasaki' 

The third effort had an official character, in that the American 
dplomatic representative to China, Edward Everett, ealnistcd 
to Commodore Biddle the duty of ascertaining whether the ports 
of Japan were accessible. Biddle sailed for Ycdo with two naval 
vessels and cast anchor there July 30, 1S46. He was honored 
with a refdy seven days later slating that communications from 
foreigners could be received only at Nagasaki; that ihe Japanese 
ports were not and would not be opened to Americans; and that 
he must depart immediately aitd never return. 

Besdes the desire for commertial intercourse with Japan, 
aoolher motive actimtcd the United States. Since i8k> the 
interest of Americans in the Pacific whale fisheries had grown 
greatly. In several instances the fishermen had suffered ship- 
wreck on the Japanese coasts and had been treated with indig- 
nilics and cruelties. Throughout their stay they were held ai 
prisoneTs with only one port of exit, Nagasaki, and with only 
one Dutch vcswl a year leaving. Commander Glynn of the 
"PicUe" obtained information at Canton in 1849 that fifteen 
shipwrecked Americans were in desperate straits at Nagasaki. 
He set saQ forthwith and rather unccfemopioualy mcued them.* 
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It waa also urgent that these Pacific fisbemteD should have the 
rigbt in case of distress to obtain water, food, and fuel from the 
Japanese' 

Pcny received the ocxmnand of what was then called the 
East India squadron, consisting of three war vessels and two 
uanspoits; aiul to these were to be added right other vessels. 
During the nine months of waiting for the equi[»nent of the 
latter vessels, Peiry made careful preparations for the executltm 
of his mission. At his instance the government purchased 
charts to the \-alue of $30,000 from the Netherlands. A coodd- 
eiahle library on Japan was collected from European as well 
as American bookstalls. Applications for permission to join the 
eqiedition came pouring in from all parts of the world; but 
Peny refused them all. He prepared a long list of presmts, 
including samples of various fire arms, a barrel of whiskey, a cask 
of wine, and quantities of cordials and champagne, a telesc(^. a 
set of telegraph instruments, a miniature railway train, Audu- 
bon's Birds and Quadrupeds, eight baskets of Irish potatoes, and 
the not to be forgotten garden seeds.' 

His instructions were drafted by C. M. Conrad, Secretary 
ot War and Acting SecTelar>' of Stale, and were addressed to 
John P. Kennedy, the Secretary of the Navy, who conveyed 
them to Commodore Perry, November 13, 1852. He was to 
obt^ humane treatment in the future for shipwrecked Ameri- 
ouiB, to secure permission for Americaa vessels to enter for food, 
fuel, and supplies, and the permission of .\merican "vessels to 
enter one or more ports for the purpose of disposing of their 
cargoes by sale or barter." He was not to mention the griev- 
ances of other nations, nor was he to seek any exclusive com- 
mercial advantage for the United States. The instructions 
txpnaaed the desire that whatever advanuges might be gained 
by the expedition would " ultimately be shared by the civilized 
world. " It was pointed out that the discovery of gold in Cali- 
fornia, the railway across the bthmus of Panama, and the navi- 
gation of the ocean by steam had brought the two countries 
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doscr and nude the need for friendly and peaceful intetcourse 
imperative. 

But the question was bow were thcAc c^jccts to be attained. 
Commodore Perry was directed lo proceed with his squadron to 
whatever port in Japan he deemed most advisable; ask to see 
the Emperor in person, if possible; and deliver (o him the letter 
from the President. He could a&^urc the Japanese that the 
United States, unlike other ChriMian couniries, did not inter- 
fere with the religion of its people, much less with that of other 
nations. He should explain thai although Americans »poke the 
same language as the English, they were not British sub- 
jecta, and also that the United Slates had no connection with 
any European govcnuncni. 

The peaceful character of the mission was emphasized through- 
out the instructions. Peny was to bear in mind that "as the 
President luu no power lo declare war, his mission is necessarily 
of a padfic character, and will not resort to force unless in self- 
defence in the protection of the vessels and crews under his 
command, or to resent an act of personal violence oHereA to 
himself or to one of his officers. " Again the instructions stated: 
" In his intercourse witii this people, who are said to be proud and 
vindictive in their character, he should be courteous and coa- 
cilialory, but at the same time, drm and decided. He will, 
therefore, submit with patience and forbearance to acts of 
discourtesy lo which he may l>e subjected, by a people to whose 
wages it will not do to test b>- our standard of propriety, but, 
at the same time, will be careful lo do nothing that may com- 
prooiise, in their eyes, his own dignity or that of the country. 
He will, on the conliary, do everything to impress them with a 
jiat saue of the power and greatness of this country, and to 
aatWy than that its past fotbcarance has been the result, not 
of dnidity, bat of a desire to be on friendly terms with them. " 

Ad ttnprcMioa exbts that Perry went to Japan lo obtain a 
concweion by force, if necessary. To remove it, one more 
qnetatkn fion the instructions b here giveo. "If, after having 
dfaaofled every argument and every means of persuaHOO, the 
eonnodore riiould bil to obtain from the government any 
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relaxation of their system of exclusion, or even any assurance 
of humane treatment of our shipwrecked seamen, he will then 
change his tone, and inform them in the most unequivocal tcnns 
that it is the determination of this govenmient to insist, that 
hereafter all citizens or vessels of the United States that may be 
wrecked on their coasts, or driven by stress of weather into thor 
harbors shall, so long as they are compelled to remain there, be 
treated with humanity; and that if any acts of cruelly should 
hereafter be practised upon citizens of this country, whether 
by the government or by the inhabitants of Japan, they will be 
severely chastised. " And in the supplementary instructions of 
February 15, 1853, Edward Everett staled, "Make no use of 
force, except in the last resort for defence, if attacked, and self 
preservation." 

Perry was then invested with large discretionary powers, 
and informed that so far as the main object of his misdon 
permitted, he might explore the coasts of Japan and gather all 
the knowledge possible.' How wisely the .American government 
chose its agent and how well he executed his mission remains to 
be seen. 

Tired of delays and haxdng made arrangements for the otlier 
vessels of his squadron to join him later. Commodore Perry set 
sail from Norfolk in the steam frigate "Mississippi" on November 
34, 1852. He reached Madeira in seventeen days; Jamestown, 
St. Helena on January 10, 1853; Cape Town on January 34; 
Mauritius on February 18; Point de Galle, Ceylon, on March 10; 
Singapore on March 25 ; Hong Kong on April 6, where the sloops 
of war " Plymouth " and "Saratoga " and the store ship " Supply" 
were M-oiting; Napha in the Lew Chew Islands on May 36, where 
the "Susqucharma" joined the squadron with the well known 
traveler, Ba>-ard Taylor, on board; and finally, with four war 
vessels, instead of twelve as promised, he entered the bay of 
Yedo on July 8, 1853. At five o'clock in the afternoon the 
squadron cast anchor oS the town of Uraga with the lofty cone 
of Fujiyama in the distance. Hundreds of small craft sur- 
rounded the vessels; but Perry had ordered that no one should 
' Sen- tine 34. JJ Cong.. » swt, t, 4. 




PEWtV AND UARJllS TltEATIES WITIl JAPAN 



»3I 



be pennilted to come on baard. Sevenl attempted lo climb 
the anchor chains, but they were wanted off with pikei and 
pistols. 

A con^>icuous boat with a distinguUhed lookiog person came 
aloag»dc Perry's &hip,tbc"Susquchanna". Neither was this per- 
aoQ received. He unrolled a scroll ol paper on which was written 
is French that tbc ships had anchond at their peril and should 
depart Mr. S. Wells Williams informed htm in Chinese that the 
Commodore would receive no one but a functionary of the high- 
est rank. Thc>' scrmed la have difficulty in understanding the 
language. One man in the boat said in good Engliiih, "I talk 
Dutch." ' The Dutch inter|irelcr, Mr. PorUnan, took up the 
conversation. The Japanese asked if the vessels were American; 
he appc&rcd to have knowledge thai the)' might be coming. 
He urged pertinaciously that he be allowed to coroe on board. 
But Portman refused and informed him that the commander of 
tbc squadron was of the highest rank and could confer only with 
tbe highest in rank at Uiaga. The Japanese, who spoke Dutch, 
Mid that the vice-governor of Ura^ was in the boat and was the 
pcopcr person to be received. Portman asked why the governor 
did not come. The laws of J^ian would not permit him to step 
on board foreign vessels was the reply; and he prc^xMcd that 
the commodore should appoint an officer of corresponding rank 
to the vice-governor for a conference. After a proper delay 
Perry granted the request and appointed Lieutenant Contee 
lo receive the vice-governor, Nagazima Saburosukc. Perry 
kept binuctf secluded in his own cabin and communicated with 
tbe Japanese representative through his aid only. 

Vtny directed that the dignitary be informed that he had 
come on a friendly mission, tliat he had a letter (rom tbc Presi- 
dent of the Unilcd States to tlie Emperor; and be hoped thai a 
suitable officer would be ■{ipointed to receive a copy o( the 
letter and to sel a day for the delivery of the original. Nagaaima 
replied that Nagasaki was the only place for the negotiation of 
foreign business and that the squadron would need to go then. 
Perry rtpbed from his sancliun through his aid that he had 
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be permitted to come on bcMinl. Scvcfml xttonpted to dimb 
the anchor chains, but they were warned oil with pikes and 
pistols. 

A conflpicuous boat with a distinguished looking pcnon came 
»lofigndcPeiTy'gship,the"Susquchanna". Neither was this per^ 
son received. He unrolled a scroll ol paper on which was written 
in French that the ships hod anchored at thdr peril and should 
deparL Mr. S. WelLi WiUiaros informed him in Chinese ihnl the 
Commodore would receive no one but a functionary of the high- 
est rank. They seemed to have difficulty in understanding the 
language. One man in the boat said in good English, " I talk 
Dutch." ' The Dutch interpreter, Mr. Portman, look up the 
convcTsalioD. The Japanese asked if the vessels were American; 
he appearc<l to have knowledge thai they might be coming. 
He urged pertinaciously ihat he lie allowed to come on board. 
Bui Portman refused and informed him that the commander of 
the squadron was of the highest rank and could confer only with 
the hightat in rank at Uniga. The Japanese, who spoke Dutch, 
Bid that the vke-goveriKtr of Uisga was in the boat and was the 
proper person to be received. Portman asked why the governor 
did ttot come. The Uws of Jl^wn would not permit him to step 
on board foreign vessels was the reply; and he proposed that 
the cammodore should appoint an officer of corresponding rank 
to the vice-governor for a conference. Alter a proper delay 
Perry granted the request and appointed Lieutenant Contcc 
to recti^'e the vice-governor, \agazima Saburosuke. Perry 
kept himself secluded in his own cabin and communicated with 
the Japanese representative through his aid only. 

Perry directed that the digniury be informed that he had 
come on a friendly mis^on, that he had a letter from the Presi- 
dent of the United Sutea to the Emperor; and he hoped lhat a 
suitable officer would be ^tpointed In receive a copy of the 
fetter and to set a day for thedelivery of the origmal. Nagazima 
repGed that Nagasaki was the only place far the negotiation of 
(arcign business and lhat the squadron would ne«l to go there. 
Pcny reified from his sanctum throu^ hi* aid that he had 
1 wQIUffis, Jptrma^ tf ikt Firry EmP^Mbh. 48 




»3> LEADING AMERICAN TRE.ATIES 



purposely choseo Uraga because of its neamess to Yedo; that he 
would not go to Nagasaki; that he expected the letter to be 
properly received; that his intentions were friendly, but he 
would permit no indignity, and that the guard boats which had 
been collecting around the vessels should be immediately re- 
moved or he would disperse them by force. The vice-governor 
stepped quickly to the gangway and gave an order which caused 
the guard boats to return to the shore. Perry considered ihU his 
fiist point gained- The vice-governor toolt his leave, saying 
that he had no authority to make any promises, but that an 
officer of high rank would call in the morning. Thus ended 
Perry's first day in Japanese waters.' He had thus far success- 
fully carried out his resolve "lo demand as a right, and not to 
solicit as a favor, those acts of courtesy which are due from one 
civilized nation to another. " * 

On the following morning the governor himself appeared. 
Perry directed that he be received by Commanders Buchanan 
and Adams and Lieutenant Contee. Perry noted, "I was well 
aware that the more exclusive I should make myself, and the 
more exacting I might be, the more respect these people of 
forms and ceremonies would be disposed lo award me ..." ' 
The governor declared that Japanese law made it impossible to 
recrive the President's letter except at Nagasaki. He was 
informed that the commodore would not consent to this pro- 
posal; that if a suitable person were not appointed to receive the 
documents, he would go on shore with a sufficient force and 
deliver them in person. The governor promised to communicate 
with Yedo for further instructions. The officers announced 
that the commodore would wait three da^-s for a reply. The 
governor had on this vidt offered waler and supplies, which 
were courteously refused. He had been permitted to take a 
look at the magnificent box which contained the letter of the 
President but not to touch or examine it. 

White waiting Perry directed that a survey be made of the 
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hftrbor. llic governor appeared and voiced a protest. Uc 
received the reply that the commodore was complying with 
American law which wa^ for him as inviolable as Japanese law 
for the ({ovemor. Perry considered this his second point gained.' 

Promptly on the third day, July la, 1853, at 10 o'clock 
in the morning, the governor came on board and said that a 
special building would be erected on shore for the reception 
of the commodore and his suite and for the delivery of the Presi- 
dent's letter to a hlf^ official designated by the Shogun, But 
no reply would be given in Ur^a; it would be transmitted tu 
Nagasaki through the Dutch superintendent. He was informed 
that the commodore would receive tlie reply nowhere except in 
that oci^borhood. l"hc pavemor said he would return the 
next morning wilh more deliiute information. He failed lu 
return until the next afternoon, apologized for his tardiness, 
vouched for the high character of the officer who should receive 
the commodore, and exhibited a copy of the instructions from 
the Shogun to the Prince of Idxu, who would bring the Preu- 
dent's letter to Ycdo. 

On July 14 Perry landed with 400 officers and men, well 
anned and equipped, and marched to the building cnctcd for 
his reception. Five to seven thousand Japanese Iroups sur- 
rounded the spot, which was also covered by the guns of the 
American ships in the harbor. Perry delivered the President's 
letter, his letter of credence, and three conununications from 
himself. The Prince of Idzu gave him a receipt, which men- 
tioned that since the place was not designed to irea) with 
fotcignen neither conference nor entertainment could take place 
and requested Perry to depart. Perry continued the survey of 
tlie harbor for te^-eial days. The governor of Uraga came 
■kagside wltb ptaenU. He was told that these would be 
•oceptcd OQ cooditioc that be would receive pn»ents in return. 
He gave the then tamillar excuse that J^>ane9e law forbade the 
reoeptioa of pioents. He was told that American law enjoined 
nc^rodty <k coortesiea. He yielded. But when he saw the 
■iiKRDt he begged to be pcnnitted to take only what he could 
* hR7, jr<iH. S«. Doc St. U Coag., 1 nm.. 47. 
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conceal. Perry directed that if he did not take all the articles 
in an open manner his own presents would be returned. .Again 
he yielded. Ferry counted this exchange of presents as another 
point gained.' 

Perry had been assured by the governor and he knew before- 
hand that a reply to the President's letter would require time 
for deliberation and If acceded to would alter many laws and 
traditions of the empire. He had also found his supply of water 
abort. For those two reasons he had mentioned in one of his 
communications to the Shogun that he would await the reply 
on his return to Yedo Bay in the spring.^ Consequently, after a 
ten day stay in the bay. Perry departed for Hong Kong. 

A Russian squadron under Admiral Pontiatine had offered to 
cooperate with Perrj'; and it visited Nagasaki twice during 
the winter of 1853 and 1834. Perry had reason to think a French 
squadron was on its way to Japanese waters. He feared that 
his opportunity might fall into other bands, and left Hong Kong, 
therefore, on January 14, 1854, At the Lew Chew Islands, 
the Dutch agent met him with a letter from the Japanese author- 
ities, stating that the Shogun had died, and asking Perry to 
delay his return until after the period of mourning. But Perry's 
squadron of seven ships put in its appearance at Yedo Bay on 
Februarj- 13. 

Perry received the news that the fleet would be treated 
with courtesy, that the Shogun would appoint a suitable 
person to confer with him, and that Kamakura in the outer bay 
had been designated as the place for the negotiations. To 
the latter Perry objected. The Japanese proposed Uraga. Perry 
wanted to go to Yedo. They compromised on Yokohama. 
After many formalities in the observance of which Perry easily 
equalled the Japanese, the five Japanese commissioners recnved 
Perry at noon on March 8. Refreshments were served. The 
courteous reply to the President's letter was received by Perry. 
He replied orally, and at llie close handed the Japanese a draft 
of a treaty similar to the .\merican treaty with China In 1844. 
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An American seaman having died on board the "Mississippi" 
Peny aak«d for the ri^hl of burial. The Japanese replied 
that the body could be sent lo Nagasaki. Peny insisted on 
burial on shore there; and the Japanese yielded. They then 
agreed upon March 15 (or the rwcption uf the prvscnts from 
the President to the Emperor. 'Ilie Japanese were duly sur- 
prised at the telegraph instruments conveying instantly mes- 
sages even in their own language. They rode on top of the 
Lillqiulian railway tnin, examined the fire arms with intense 
curiosity, and made some notes and sketches of the various 
articles. 

On March 17 the negotiations began in eameat. To Perry's 
project of a treaty the Japanese replied that they were not ready 
to make such concessions. Instead, they came with an informal 
project of their own, in which the word Nagasaki appeared 
in nearly every proposition. They conceded that food and 
fuel could be obtained by American ships at Nagasaki at the 
same prices paid by the Dutch and Giinese and to be paid for 
in silver or gold. After five years another port might be opened 
(or a similar purpose. PerT>' repUed that this was well enough, 
but that one or more ports must be substituted for Nagasaki, 
iriiich was out of the route o( American commerce, and that 
these ports must be opened within sixty days. The manner of 
payment for the articles rccei%-cil should be arranged by treaty. 
The Japanese proposed that American shipwrecked sailors and 
thdr property should be sent to Nagasaki by sea. Perry agreed 
except as to the port. 

1^ JapucK staled thu Ihcy couM not possibly distinguish 
b et we en fonign aihirs who wen fMiates and those who were not ; 
bmce tbae aaflois shodd not be allowed to walk about wherever 
they picaaed. Perry replied that ahqiwrecked men and others 
who resorted lo the porta of Japan shoukl not be confmed, but 
shouU be granted the same (reedcni granted to Japanese. They 
■boukl, however, be amenable to audi laws as mi^t be agreed 
upon by treaty. 

The fourth Japanese proposal specified that at Nagasaki 
1 have DO bileftounK with the Dutch or the 
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Chinese. Perry replied that Americans would never submit to 
such restrictions as had been imfwsed upon the Dutch or the 
Chinese and that any further allusion to such restraints would 
be considered offensive. 

Perry had asked for the opening of a port m the Lew Chew 
Isl&nds. The Japanese said that these islands constituted a very 
distant country and that they could not discuss the opening of a 
harbor. Perry replied that there was no good reason for exclud- 
ing the Americans; therefore, the point would be insisted upon. 
In regard to the port of Matsumai on (he island of Vezo, the 
Japanese made a similar statement; and Perty made a similar 
reply.' 

These propositions were not discussed in as summary a 
manner as here indicated. The Japanese commissioners inter- 
posed all possible difficulties, especially that the laws of the 
empire forbade the granting of the concessions. The nego- 
liatioQs were conducted largely through oral discussions by 
means of interpreters. At the end of each session Perty and the 
Japanese n^otiators would exchange statements on the poutts 
agreed upon. These statements were usually written in three 
different languages, Japanese, Chinese, and Dutch. 

When the main points of the treaty had been quite definitely 
settled, the Japanese commissioners invited Perry on March 14 
to receive the gifts from the Shogun. These consisted of speci- 
mens of rich brocades and silks, lacquered boxes, trays, and 
tables, pvorcelain ware of wonderful lightness and artistic work- 
manship, fans, and articles of apparel. A set of Japanese coins 
Perry ^ipredated greatly, because the law against the export of 
ccms had been suspended for the occasion. Perry had previously 
invited the commissioners with their attendants to dine mlh 
him on board the flag ship. This they accepted and mentioned 
Saturday, March as, asthedate. Perry suggested that Saturday 
might prove stormy, that the next day was his Sabbath when he 
coutd not receive company, and that he preferred to have the 
honor of thdr presence on Monday. It was so arranged. 

Aod a great dinner it muHi have been, for Bawks in his 
■ Peny, NoUs, Sen. Doc 34, a Cooi^ 1 toL, uS. 
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"Namtivc" devotes three quarto pages to its descriptfotL 
Hayashi, the leading commissioner, ate and drank sparingly, 
but tasted (rf every dish and sipped of every lu'ntl ol wine. 
Says Hawks: '"The others proved themselves famous trencher- 
men, and entered more heartily than their chief into the c-onviv- 
iality of the occasion. Maisusaki was the soul of the party. . . " 
"In the cagemcSB of the Japanese appetite, there was but little 
discrimination in the dioice of dishes and in the order of courses, 
and the most startling heterodoxy was exhibited in the confused 
commingling of gsh, flesh, and fowl, soups and syrups, (ruiu and 
fricassees, roast and boiled, pickles and preserves. As a most 
generous su]iply had been provided, there were still some rem- 
itants of the feast left, after the guests had satlified their voracity, 
and most of these, the Japanese in accordance with their usual 
costom, stowed away about their persons to carry oil with them. 
The JapaiMse always have an abundant supply of paper within 
the Idt bosom of their loose robes in a capacious pocket." 
Toward the close of hb description Hawks states: "It was now 
sunset, and the Japanese prepared to depart with quite as much 
wine in than as they could well bear. The jovial Matsusaki 
threw his arms about the Commodore's neck, crushing, in his 
tipsy cmbnce. a pair of new epaulettes, and repeating, in Jap- 
anese, with maudlin aflection, these words, as interpreted into 
English: "Nippon and America, all the same heart" ' As the 
last boat pulled ofl a salute of seventeen guns was fired. And ths 
day was done. 

The next morning Perry met the Japanese b conference 
on the remaining details of the treaty. He found them mor« 
sober than usual and also more willing to make concessioQi. 
Tliey agreed upon the opening of two ports in Japan 
SUmoda and Hakodate, and of Kapha in the Lew Chew '. 
■Ithoo^ Napha was not mentioned in the treaty, for It 
queUioo whether the Lew Chew Islands belonged to 
Peny ttamed the distance in the country to which Ami 
ndi^t go aroond the Japanese ports, and it was 
But America ns wen not to have permanent tc^ence with 
Sea. Doc 70. JJ Cong, j k>., PL I. j7«. 
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families in these ports. Perry's proposition on consular agents 
caused the Japanese great anxiety. He maintained grmly that 
these agents would serve for the protectioD of the Japanese as 
well as for his own countrymen. They conceded that one such 
might Uve at Shimoda, but not until eighteen months after the 
date of the treaty had elapsed. Another point made the 
Japanese apprehensive. Perry explained that in accordance 
with American law the treaty could not be considered binding 
as soon as signed by the plenipotentiaries. Perry proceeded 
thereupon to allay their fears, knowing that all the concessions 
agreed to were to come from them. And he promised them the 
friendship and forbearance of the United States. Finally, on 
Friday, March 31, i8s4> ^'^ treaty was signed with proper 
ceremonies. Perry signed three copies in the English language, 
accompanied by translations in the Dutch and Chinese languages. 
The Japanese agned and delivered to Perry three drafts written 
in Japanese, Chinese, and the Dutch languages. 

The treaty consisted of twelve articles. Article I established 
a perfect and permanent peace between the two countries. 
Article II opened the port of Shimoda at once to American 
vessels for the purchase of fuel and necessities, and the port of 
Hakodate one year later. Payment for the goods was to be 
in gold or silver in accordance with a schedule of prices furnished 
by the Japanese. Articles 111, IV, and V assured assistance to 
American shipwrecked sailors, security for their property, and 
humane treatment during their stay. And their movements 
should be free within seven Japanese miles of the two ports. 
The reciprocal assistance of the United States to Japanese 
shipwrecked was likewise provided for. .Article \T called for 
careful deliberation between the parties U any other goods were 
needed or any other business had to be arranged. By this 
provision Perry opened the way for Harris' commercial treaties. 
In the meantime Americans should have the right to trade under 
such regulations as the Japanese government might establish 
(Article VII). Article VIII specified that all food, fuel, and 
necessities should be obtained through the agency of Japanese 
Article IX granted to ihc United States and its citizens 
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most hvofcd nation treatment. Article X limited the visit uf 
Ainericui vcsscLs to the ports of Shimoda and Hakodate except 
when in distress. Ankle XI permitted Uie residence in Shimoda 
d an American consul aitcr the li^Me of dghtecn months from 
the signing of the treaty. And Article XII pr(>vi<led for the 
exchange of ratifications within eighteen months. 'Hicsc were 
exchanged on February* it, 1855; and the treaty wa-t proclaimed 
in the United States on June la, 1855.' 

Those were the tenns of the lirst modem treaty ncgottatit) 
nrith Japan. Perry recognized fully tts limitations. But he 
had succeeded in rousing Japan from her more than two cen- 
turies of seclusion. At his instance she had set aside immemorial 
laws aitd customs. She had recognized humane principles in 
the treatment ol foreigners. The shipwrecked were no longer 
to be treated as crimiiuils. Ports had been opened for the 
purchase of food and supplies. The most favored nation clause 
had been inserted. The Ix^nninga of commerce were recog- 
nixed. In short. Perry had awakened the latent powers of a 
naiioD. which was to forge its way bala than any other in the 
wotld'a history to the forefront among the states of the world. 

Great causes had no doubt been at work fur a lung lime 
in paving the way for the opening of Japan. Perry recognized 
that the time was imminent or he would not have hurried away 
tram Hong Kong in January of that year. Among these causes 
needs 10 be mcntiimed the presence of the Dutch in the port of 
Nagasaki. They had educated Japanese opinim on the progfcSB 
ol events outside the small cmfure, such as steam navigation and 
Britain's forceful opening trf China to trade. He repealed 
nails o( Russian, Froich, and British vessels, public and private, 
tu Japanese naten may have been another canse. A third 
cause consisted In the advance of Russian Jurisdiction down 
ibe A^atic ooasL Even to tfte Japanese, seclusion could hardly 
■Hmn adf defense. There had been and were Japanese leaden 
who advooUcd foreign intercourse. They may have been 
peisecated aa were Watanabe, Takaao, Sakuma, and olhera; but 
their EnAuence lived on. 

< Uslby, TrmUtt, etc, L; wS. 
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Neither party lo the treaty received it with great favor. 
In Japan it tended lo draw the issues more sharply between 
the supporters of the Sbogun and those of the Mikado. In 
the United States the business men felt disappointed. They 
had already in 1S52 estimated the direct annual trade at 
$aoo/X)0,ooo.* And Edward Everett Hale noted facetiously 
that a filibustering expedition in the Gulf of Mexico awakened 
far more interest among the people than did the opening by 
peaceful diplomacy of an empire in the Far East to the inter- 
course of the world.' 

The British appreciated quickly the importance of Perry's 
treaty and sent Admiral Sir James Stirling with a squadron of 
four vessels to obtain a similar pact. He reached Nagasaki on 
September 7, 1854; and, no doubt, Great Britain's war with 
Russia at the time helped him. The ports specified were Nag- 
asaki and Hakodate. Like a good Englishman he oblaiQed 
the concession that if British officers violated Japanese law on 
shore the port might be closed to them and if British sailors 
committed such violations they were to be turned over to the 
commander of their vessel for punishment. This constituted a 
kind of extraterritorial jurisdiction- The convention bore the 
date of October 14, 1S54. Two months later, the Russian 
admiral, Pontiatine, appeared and obtained the treaty of Febru- 
*'y 7i '855- It resembled Perry's. Three ports were opened, 
Nagasaki being the third. And the principle of extraterritorial- 
ity was fully recognized. The treaty had a boundary provision 
in it as well. The Dutch entered into negotiations (or enlarged 
privileges. Theirs was an elabonilc document, dated January 
30, 1856. It had lo pro\-ide for a cancellation of the restrictions 
which the Dutcli had labored under for centuries. And they 
obtained some slight trading concessions which by the most 
fovored nation clause inured to the United States also, A 
French vessel appeared in Fcbruar>'. 1855, at Shimoda; but 
it was turned away, because Japan had no treaty with 
France. 
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Tht United States permitted tfae lapse of only sixteen months, 
instead of eighteen as specified in Article XI of the treaty, before 
Tovmsaid Harris was a^ipointed consul-general to reside Kt 
Shirooda, July 3r, 1855. Hecame of a \ew England family that 
had emigrated to New York long before the Ri'\-olution occurred. 
Burgoync had burned the home of his grandmother, Thankful 
Towiuend Harris. And she tau^t him "to tell the truth, 
fear God, and hate the British." As a young man he set up in 
the china and crockery business in New York City. He had 
traveled as a supercargo to the Far East and had become ac- 
quainted with oriental manners. He had also found time to ac- 
quire a mastery of the French, Spaiush, and Italian languages, 
and to serve as one of the founders of the Free Academy, which 
grew later into the College of the City of New Y'ork. He was a 
penona] friend of Marcy and of Seward. On the way to his 
destination he negotiated a treaty wiih Siam, based on the 
Briti^ treaty of April iS, 1855. Not until August 31, 1856, did 
he RUh ShimodA. The Japan«e mode a good impresuon upon 
him, for the last sentence of the entry in his journal for August 
3$ ma, "I repeat lhe>- are superior to any people east of the 
Cipeof Good Hope. "' 

They would mlher Harris had not come. Shimoda had not, 
they said, recovered from the disastrous earthquake of the year 
belore; they had no place ready; could be not go away and come 
a^in aoother year. He and they agreed finally upon a tempor- 
aiy rci i (ten cg . Japanese ofiicen IK-ed in the house with him. 
To this nirveiUance he protested, and they were removed. 
He had to exercise great patienceand endurance with theoffidals 
in the matter of todal courteucs, securing written repUes to his 
comrotmicatioDs, proper recognition of the value of American 
nooeyi but frieiully relations grew steadily. His disappoint- 
ments he confided to his diary. " Tbey arc the greatest liars on 
canh"hecotKiudedon January 8, 1857. 

Harris' chief purpoae was to obtain a commercial treaty. 
He loeccBded in securing considerable concessions by JuitCt 
1857; wbidi, in order to clinch, he incorporated into the form 
* Gdfis, Ttmtmd Btrru: 4*. 
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of a convention and signed together with the Japanese conunis- 
sioncrs under due formalities on June 17. He summarized the 
main provisions in his journal. 1. Nagasalii opened to American 
ships. 2. Pennanenl residence granted to Americans at Shimoda 
and Hakodate. 3. American currency was given approximately 
three limes the value it formerly had. 4. Americans were to be 
tried by their own law in American consular couru. 5. The 
consul-general could go wherever he pleased in Japan.' The 
fact that under Article H missionaries could come and reside 
permanently pleased Harris immensely. He wrote further in his 
journal thai day, "Am I elated by this success? Not a whit; I 
know my dear countrymen but too well to expect any praise for 
what I have done, and I shall esteem myself lucky if I am not 
removed from office; not for what I have done, but because I 
have not made a commercial treaty thai would open Japan as 
freely as England is open to us." 

He continued to preach the good will of the United States 
and by contrast pointed to the attitude of Great Britain, Russia, 
and France in their dealings with China and in their attitude 
toward Japan. He argued that Japan would set a good example 
before the world by entering freely into a liberal commercial 
treaty with him, while unattended by fleets or soldiers. Such 
action would prove to the other powers that a display of force 
was unnecessary in Japan. He presented these arguments 
skilfully in person before Lord Hotu at the Foreign Office. 
He outlined a treaty in which he asked for the unrestricted priv- 
ilege of trade and pointed to the manner in which Great Britain 
had conducted the Opium War in China and quoted from Sir 
John Bowring tn the effect that Great Britain could tolerate no 
longer the condition of affairs m Japan. He asked also for the 
right to have an American minbter in Japan." 

After months of coaxing, cajolery, and arutiet>-, he and the 
Jiqanese commis^oners, Inouye. Lord of Shinano, and Iwase, 
Lord of Higo, agreed on a draft of a treaty, February }6, 1858. 
The Japanese asked (or approximately two months, until April 
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3t, in which to discuss the treaty among themselves and attempt 
to harmonize v-ariouK factions before they would sign. Harris 
returned to Shimoda where he suffered an attack of "nervous 
(ever." The ICmperor and hi« councillors expressed the deepest 
sympathy. His Majesty sent him two of his best physdans, 
daily messages of cheer, and presents of fruit, arrowroot, and so 
on. Harris returned to Ycdo by April 2 for the iigning; but 
Lord Hotta hod been unable to obta'm the support of the various 
(actions for the treaty; nor was he able to do so by June 1. 
Harri» agreed to give them until September 4, 185S, on the 
condition that the Japanese would refrain from entering into any 
kind of treaty with another foreign power until thirty days 
after the American treaty had been signed. The treaty bore the 
date of July 39, 1858. 

The treaty contained fourteen articles with seven regulations 
appended. Article I granted a reciprocal right to each party 
to maintain a diplomatic agent in the capital of the other. 
American consuls could reside in the ports of Japan opened to 
American commerce. Japanese consub could reside in any or all 
ports of the United States. Reciprocal freedom of travel for 
diplomats and consuls was included. 

By Article II the Trcsidcnt agreed to act as a mediator 
between Japan and any F.urupean power whenever requested by 
Japan. American ships of war should extend friendly assistance 
to all Japattese vessels upon the high seas, so far as laws of neu- 
tnlity wouM permit. And American consuls throughout the 
world should (pve friendly aid to Japanese vesscb. 

Article in opened the following ports in addition to Shimoda 
■nd Hakodate, Kanagawa and Nagasaki on July 4, 1859, 
Niigata on January t, i860, and Hiogo on January i, id6j. Sb 
moothi after the opening of Kanagawa the port of Shioioda 
ihould be closed as a place of rtsidencc and trade. This was 
at the ■T**t«tw>- of Harris, for the harbor of Shimoda had proved 
fl] protected. In all of these ports American dtizen* might 
reside pennanentty. They could lease land, purchase the build- 
ingi thereon, and erect dwellings and warciiouses. This clause 
fumisbcd the basis (or the only arbitiati<m to which Japan has 
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become a potty.* No fortificstions amid be erected, snd tbe 
right of inflection ms re>ervcd. Jspaii agreed to place do 
reXxictiODft oa the free ingras or tgnss ci Americans to their 
pbccs «< bwoiess or abode; Ycdo and Qnka were opened to 
reaidaice only for AmericaD traders. Americans mi^t freely bi^ 
from and fell to the Japanese directly, without the intcrventioo 
of Japanese officen as ItenttAtm. But monitions of war could 
be scAd to the Japanese govemment and to foreigners only. No 
rice or wheat could be exported as cargo from Japan; this per- 
mitted of baying sufficient provisions lor a ship's cmr. Capptr 
was apparently mined on go^'e^uncnt account; for it was stipu- 
lated that the government should sell the surplus at public 
auction. Harris had bad difficulty m obtaining Japanese ser- 
vants; so he inserted a provision that Americans should have the 
right to employ them. 

By Article IV duties on imports and exports should be paid 
in iccordance with the tariff a;4)cnded. Harris attempted 
to secure the cancellation of export duties but without success. 
If the Japanese customs officers should be dissatisfied with the 
value of an article placed by the owner, they might fix the value 
with the understanding thai if the owner objected the>- could 
purchase the goods at the valuation fixed. The United States 
obtained the privilege of landing and keeping naval stores at 
three ports without payment of duty. The importation of opium 
waa forbidden; and if an American vessel had more than four 
pounds avdrdupms onboard, the Japanese customs officers could 
destroy the excess. Thissalutaiyprovisionhad been first inserted 
in the Dutch treaty. On goods imported under tlic treaty, 
the Japanese could levy no excise or transil duties. This was a 
wise provision which it would haw been well for the English to 
have inserted in the Chinese treaty. No liigher duties were to 
be levied than those specified in the tariH, nor higher than thaw 
on goods imported In Japanese vesseb or in the vessels of any 
other nation. 

Article V permitted coins of all description, except Japanese 
oqiper coins, to bcexportcd from Japan. Moreover, foreign coin 
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gfaouh) pus freely in Japan for the corresponding wrii^ht of 
sbnilv Japanese coins. This provLiion virtually drained Japan 
oi ber own coins and made difficult the detection oi counterfeit 
in (ordgn coins. This article was amended by Article VI of the 
convention of June 15, 1866, which restored to Japan her own 
coinage. 

Article VI established Ameriaui consular courts which were 
to administer American law. Americans charged with criminal 
oflenses should be there tried. Japanese charged with olTi-nscs 
against Americans should be tried in Japanese courts. The 
conaular courta were to be open to Japanese creditors for the 
recovery of claims against Americans and reciprocally the Jap* 
aoese courts to American creditors of the Japanese. Neither 
government was to be held responsible for the payment of debts 
contracted by its citizens. 

Article MI defined the limits within which, at the various 
ports, Americans might travel and the penalties, usually expul- 
auo, tor violalion. 

Article VHI granted to Americans the freedom of religious 
worship aod the right to erect suitable places for worship. Har- 
ria took gnfttpridein this article, for it permitted the residence of 
Amwkan miasiooaries. Tbe freedom of worship had been 
buerted in the Dutch treatyi but the right to build churches was 
ao addition. 

Artide DC inovidcd for the arrest and the return to the consid 
by the Japanese of American deserters an<f fugitives from 
justice. For socb services the consul was to pay a just compcn- 
aatiotL 

Under Article X Japan should have the privilege, so far as 
DCuUtUty laws would permit, of obtaining by purchase or 
constnictioD ihips of war^ merchant vessels, munitions, and of 
•ecuiing the Bcrvices of experta. 

Artide XI M^Kilated that the icgnlalionfl added to the treaty 
■bouU have the ame Irinding effect a* the treaty. 

Article XJI revoked the conflicting dauses in the treatiea of 
1S54 and tSS7. 

Article Xm provided thai after July 4, 1871, either party 
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could give one year's notice of a desire for a revision of the 
treaty. Harris' intent was, and no doubt that of the Japanese, 
that in fourteen years time permission should be granted to 
either party to profit by experience. But in 1866 and in 1872 the 
Japanese found themselves greatly restricted by the operations 
of the most favored nation clause. The consent of all the 
treaty powers had to be obtained. This was accomplished only 
by 1894, becoming effective in 1899. 

Article XIV stipulated that the treaty should become effective 
on July 4, 1859; that the ratifications should be exchanged at 
Washington; that the treaty should be executed in quadruple 
and that each copy should be written in the English, Japanese, 
and Dutch languages of which the Dutch should be considered 
the original. 

The regulations appended to the treaty were more liberal 
than any before granted. Tonnage duties were eliminated. 
Penalties were reduced. But on the whole they were based on 
tho regulations wliich the Dutch had previously obtained. 

The seventh regulation contained the tariff provisions. Under 
the Dutch and Russian treaties of 1857, the import duties 
bad been fixed temporarily at 35 f>er cent, ad valorem. Harris 
obtained ralher quickly a reduction to la*^ per cent, ad valorem 
00 both imports and exports: but he wanted a complete abolition 
of export duties. One of the last features of the negotiation 
consisted in the agreement on the seventh regulation. Class i 
included free imports, gold and diver, coined and uncoined; 
wearing apparel in actual use; household furniture and books, 
the property of persons who came to reside in Japan, and which 
was not for sale. 

Class a included imports with a 5 per cent, duty; ship-repairing 
materials, salted provisions, brcadstuffs, live animals, coal, rice, 
paddy, sli'sm machiner>-, zinc, lead, lin, raw silk. 

Class 3 included imports with a 35 per cent, duty; all kinds of 
inbHocating liquors. 

Class 4 included unrnumerated imparts with a duty of lo per 
cenL 

The last class included all articles of Japanese production 
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eqMrtcd as cargo, and these were to pey $ per cent,, except gold 
and silvrr coin and copper in bars, which should be free.' 

Townsend Harris had won a great diplomatic victoiy. He 
wrote to a friend: "The pleasure I fee] in ha vinfi made the treaty 
b enhanced by the reflection that there has been no show of 
coercion, nor was menace in the least used by me to obtain it. 
There was no American man o( war within one thousand miles 
of me for months before and after the negotiations. I told the 
Japanese at the outset that my mission was a friendly one; 
that I was not authorized to use any threats; that all I wished 
was that they would listen to the truth that I would lay before 
them. •■ » 

The Japanese did not wait thirty days after the signature of 
the American treaty before they entered into treaties with 
other powcra; and, in all likelihood, Harris absolved them from 
this promise. The Dutch signed a treaty with Japan on August 
18, 1858; Russia on August 19; Great Britain on August 36; 
attd Fiance on October 7, 1858. All of them used the Harris 
Treaty as a basis. Lord Elgin obtained two modifications for 
Great Britain. The British treaty should become cfTective on 
July I instead of July 4, 1859: so that this treaty had the hoiwr 
□f being the first to become elective; and the change in date 
removed an unpleasant reminder of what July 4 meant to an 
Englishman. The other modification consisted in the shifting 
of woolen and cotton goods Imm the class paying zo per cent. 
duty to the class that paid 5 per cenL duty. Baron Gros tried to 
secure a reduction for France in the duties on wiitcs. The 
Japtsete replied that if the)- realized a need for the wbes they 
woold revise the schedule five years later. The most favored 
aatioa clauu extended the reductions on woolen and cotton 
goodi to the United States as well. 

Tht (Batiagiiiiihed J^iancsc scholar, loazo Nilobe, estimates 
the work of Pcny and of Harris as follows: "The expedition of 
Per ry wis heralded with a loud blare of lrumi>els, while the 
comlag of Harris was attcockd with no demonstration. Four 
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thick quarto volumes made known to the world the minutest 
details of Perry's ocpedition, while Harris even forbade the 
publication of his papers, until twenty-five years after his de- 
cease. " "Thus has it always been. An oak falls noisily crashing 
through the forest; the acorns drop with scarce a sound. To 
generations after the acoms prove the greater blessing." ' 

When Harris obtained the consent of the Japanese to have the 
ratifications exchanged in Washington he secured therewith 
the acceptance of an invitation to send their first diplomatic 
mission. Owing partly to internal diScrences in Japan and to 
the delay of the United States in furnishing transportation, 
which had been arranged for through diplomatic channels, the 
going into eflect of the treaty was postponed for almost a year. 
The embassy consisted of eighteen persons of rank, two with the 
rank of envoys, and fifty-three servants. Flag-ofEcer Jo^ab 
Tattarallof the U. S. S. "Powhatan" regretted the number of 
servants; and the ofhdals he had to slow away two and three in a 
state room.* The mission traveled by way of Panama, reached 
Washington, was properly entertained, and exchanged the rati- 
fications on May 22, i860. On the next day the President 
proclaimed the treaty. 

A slight reduction in the import duties was arranged in 1864. 
A revision of duties took place in 1866, fogethcr with an amend- 
ment of Article V of Harris' Treaty affecting Japanese coin. The 
Treaty of 187S contained further modifications. It abolished 
discriminatory- duties in Japan on American imports or exports 
and cancelled the Japanese export duties. The regulation of the 
coasting trade was reser\'ed to Japan. All fines imposed and 
collected by the American consular courts for violation of trea- 
ties should be turned over to the Japanese authorities. And 
Article V of the Harris' Treaty. 1858, was cancelled. In 1886 
an extradition treaty was negotiated. And in 1894 the two 
countries negotiated a treaty, efiective July 17, 1899, revising 
completely the commercial relations between them. By Artide 
XVin, tlut treaty 5iq>ersedcd the Perry Treaty of 1854 and the 
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Harris Treaty of 185S and, in coDsequence, abolUhcd the judicial 
functions of American consuls in Japan.* 
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CHAPTER XII 

THE ALASKA PURCHASE, 1867 

"IntcniBtknul law, properly «xaJIed, is only <o much of the prindplei 
«i tnonlity and Justice u the nations have agreed shall be part of those 
ruka of conduct which dull govern their tdatkuu ooe with another." — 
Sib Chasuss Russbu. 

Alaska fails to comprise an area as large as the Louisiana 
Purchase; nevertheless, its extent is significant. The New Eng- 
land states. New York, New Jersey, Delaware, Maiyland, 
P«insylvania, the five great states in the old Northwest Terri- 
tory, Minnesota, lovnx, and one-half of Missouri could be placed 
within the confines of Alaska. The known resources in fiah, 
copper, gold, silver, other minerals, fur-bearing animals, and 
forests are large; and the prospective resources are im- 



Vitus Bering explored the St. Elias region for Russia in 1741. 
The survivors of his expedition brought back with them tales of 
wealth to be made in furs. Numerous fur trading companies 
were organized. By an imperial ukase of August 1 1, 1799, these 
were either eliminatnl or merged in the Russian American Com- 
pany. In this ukase Paul I stated: "The benefits and advan- 
tages resulting to our empire from the hunting and trading 
carried on by our lo>'al subjects in the northeastern seas and 
along the coasts of America have attracted our royal attention 
and coiuii deration; therefore, having taken under our immediate 
protection a company organized for the above named purpose of 
carrj-ing on hunting and trading, we allow it to assume the ap- 
pdktion of "Russian American Company;" and for the pur- 
poses of aiding the company in its enterprises, we allow the 
conunanden of our land and sea forces to employ said forces in 
the cotnpany's aid if occaaioD requires it, while for further 
reliei and assistance of said oRnpany, and having examined 
their rules and regulatians, we hereby declare it to be our highest 
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imperial will to grant to this company for a period of twenty 
yean the following rights and privileges. " 

t. The lifty-6fth degree of north latitude was taken as the 
starling point. From there the rights of the comjiony extended 
to the exclusive use of the coasts of America north and south of 
that line and of the " Aleutian, Kurile, and other islands situated 
in the northeastern ocean." 3. AU new discoveries north and 
youth of this line made by the coRi)wny could be occupied as 
Russian possessions, "if they had not been previously occupied 
by any other nation." 3. The company could "use and ]>rofit 
1^ everythini; which has bcm or shall be discovered in those 
localities, on the surface and in the bosom of the earth, without 
any competition by others." 4. The company could establish 
settlements and fortify them. $. It might enjoy freedom of 
na\-igntion and commerce with "all surrounding powers." 6. 
It could employ for hunting, navigation, and trade any free 
penton and also serfs and house-servants with the consent of 
their land holders. 7. Cfl>vemmeRt timber might be cut. 8. 
The company could buy powder and lead at the govrmment 
magazines at cost price. 9. A partner's share in the company 
could not be seixed for debt. 10. The rights of the company 
were made a nranopoly. n. Paul conferred judicial powers in 
minor cases upon the company.* 

Investors in St. Petersburg absorbed quickly the capital 
•tock of i,]3.H,74o rubles. The Czar, the Czarina, and the 
Grand Duke Constantinc Btd»ciibcd for Urge sums, and direct- 
ed that the dividends should be devoted to charity. During the 
fint twenty year period of the company the net earnings were 
7,685,608 rubles. Of this amount 4,150,000 rubles were distri- 
buted as divideods and the remainder was added to the cqutal. 

The ukaae mentioned nothing on the treatment of the natives. 
Nor woold ai^ philanthropic stipulations have been observed 
U they had beoi inserted. Barooof's rule during the first 
figjitwn >'ean of the centur>- tolerated the work of miasionaiic* 
flHoCar as they promoted peace and rcqicct for tus authority 
amoof the native^: Init his chief (unction coniiated In obtaining 
■ R U. Bucnlt. Airiwj ^ AUdm: 379- 
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furs from the natives and in stimulating them to bring larger 
quantities. His methods did not differ essentially from those of 
Cortez, Alvaiado, and Pizarro in an earlier day in other sections 
of the Cordillera. Indeed, a cargo of furs enriched the owner in 
Russia as much as a cargo of the precious metals the owners in 
Spain. Successful frontiersmen in such regions place small 
value upon their own lives and less upon the lives of others. The 
Russians in Alaska had no fear of punishment. They could 
commit robbery, rape, and murder with impunity, for, to uae 
their own phrase, "God is high above and Uic Czar is far away." 

Fortunately for the progress of d\Tlization. business must 
conform to moral standards or perish by the wayside, as did 
piracy, slavery; and as have several of the colonial trading 
companies. The Hudson Bay Company has kept step with 
progress and consequently enjoys still great prosperity. The 
Russian American Company founded settlements at Yakutst 
Bay and Sitka; kept up those at Unalaska and Kodiak; took a 
census of the fur seals which led to a conservation of the herd; 
made surveys of the seacoast; started ship building projects; 
kept watch on Aslor's enterprise on the Columbia River; n-amed 
<^ American expeditions to Alaska, which, in some instances, 
were successful in obtaining cargoes of fur from the Indians at 
higher prices than the Russians offered ; and established farming 
communities on the California coast to supplement the insecure 
and hazardous supply of foodstuffs from St. Petersburg, such as 
wheat, potatoes, vegetables, some fruit, beef and hides. This 
gradual occupation and claim to the whole of the Padiic coast 
from San Francisco nortfan'ard furnished the administration at 
Washington with one of the motives for the Monroe Doctrine. 

The Russian American Company came in conflict with the 
daims of the Hudson Bay Company, of Astor's company, and 
with the rights of Spain. Spain refused to sell the Russians any 
tracts of land; and such as they held rested on titles acquired 
from the Indians only. The Russian company could obtain no 
bvorablc intcrveDtion with the authorities at Madrid through 
the offices of the home government at St. Petersburg. This 
compelled the cximpaoy to offer for sale its entire Cattfomia 
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property at Ross and Bodega to the Hudson Bay Company; but 
no agreement could be reached. They oflcred it next (o General 
Vallejo; and he refused to buy. Finally, in September, 1841, 
they reached an agreement with John A. Sutter. They turned 
o%-er to htm oil improvements, implements, 1700 head of cattle, 
040 horses, and 900 sheep for {30,000.' 

At the end of its lir^t twenty year period the company ap- 
plied for a renewal of its exduave privileges. This was provided 
for in the imperial ukase of September, 1831. The Umiti of the 
jurisdiction of the company over the Pacific coast of America had 
become more definite. The southern extremity rested on lati- 
tude fifty-one degrees north, or the northern cape of Vancouver 
Island and stretched (o Bering Strait and beyond. The company 
could exercise exclusive jurisdiction over a belt of the marginal 
9Cft one hundred miles wide. The manager was placed on the 
sune ofBcial fooling as the go\-entors of the Siberian provinces. 
GovemmeDt offidals, including those in the army and the navy, 
could enter the service of the company on half pay and without 
losing their turn for promotion. All servants of the company 
were exempted from conscription. Attempts were made to 
safeguard against abuse and injustice. If the company's shares 
•houM fall fifty per cent, in value, the government would assume 
the loss, and might adi the shares at auction.* 

Difdomatic difficulties arose with Great Briuin and with 
the United States, due to the protests of British and American 
traders. The United States reached an agreement first, 1S14: 
Ueniy Middktoa acted as negotiator and Nessekodc and Pole- 
Ika (or Russia. Artide I provided for the freedom of navigation 
and fishing upon the Psdfic Octan and for the freedom to resort 
to the tinoccufncd coasts for the purpose of trading with the 
nativn. The interpretation of this article came up in the later 
fur aeals arbitration. By Article III the United States agreed 
that none of its citiiens should form any establishment north of 
S4* 40' north latitude and Russia agreed that no Russians duniM 
imn any establishment south of that poiot. The two parties 
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agreed redprocally not to furnish the natives north or south of 
54° 40' with spirituous liquors, 6re-arras, powder, or any muni- 
tions of war or to permit their respective citizens or subjects to 
do so. Each party reserved to itself the right to punish its own 
citizens or subjects committing such oSenses; and there was to be 
DO search or detention of vessels on account of such oSenses.' 

The same Russian commissioners negotiated a convention 
with Great Britain, 1825; Lord Stratford Canning representing 
Great Britain. The third and fourth articles described the 
boundary between the British North American possessions and 
those of Rusaa. This was afterward inserted in Article I of the 
treaty ceding Alaska to the United States and became the basis 
for the Alaska boundary arbitration, 1903, which will be de- 
scribed later. Article X provided for the reciprocal right of 
British and Russian ships in distress to enter any harbor for 
repairs and provisions, without payment of duty or port charges. 
Otherwise the treaty contained substantially the same provi- 
sions as the American. 

The new« of the treaties aroused indignation and remoO' 
strance on the part of the Russian American Company. Its rig^t 
had been \'iolated by taking away the exclusive jurisdiction over 
the marginal sea, one hundred miles from the coast, and by 
permitting foreigners to trade on the uninhabited shores belonging 
to the company. This foreboded, the representatives claimed, 
the ruin and the dissolution of the company. Czar Alexander 
paid no attention to the complaints; but Nicholas did make a 
futile elTort to have the treaties cancelled. The Hudson Bay 
Company gradually made serious inroads upon the former 
monopolies of the Russian company, with the result that the 
yield of tlie hunting grounds was considerably less for the second 
period of twenty years than the first period. However, the 
dividends declared were ahnost double those in the first term; 
in several instances they were charged on the earnings of future 
yrars. 

The charter was duly renewed for a third term of twenty 
jreus OQ March 5, 1841. The boundary was changed in accord- 
■Mklloy, Tnatiet, etc, U.: ijii. 
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snce with the American and British treaties. Not any of the 
company's rights were curtailed. It was given the monopoly of 
Russian trade with certain porta in China, for example, all tea 
going from Shanghai to St. Petersburg had to pass through the 
company's hands. No liquor could be sold to the natives. And 
an order was soon afterward proclaimed from St. Petersburg 
that no liquor could be sold to anybody. 

As soon OS the company felt the forebodings of the Crimean 
War, its representatives approached those of the Hudson Bay 
Company. The two agreed to petition their governments to 
consider the regions occupied by these two trading companies as 
neutral. Great Britwi and Russia acceded to this request with 
the imdcrstanding that neither company should a-ssist in the 
belligerent actions of its home government. And this agreement 
w*as reelected )'>' all the parties concemnl. Several British 
cruisers visited the harbor of Sitka; but they found no e\'idence 
of violation of the agreement and the)' inflicted no damage. 
They did bombard two ports, Petropavlo&k and the RussiaD 
fCttlcmcnt on Ourrip on the Asiatic coast, which were within the 
jurisdiction of the Russian American Com{)any. Russia pro- 
toted; but Great Britain justified the attacks on the ground 
that the ports did not lie on the northwest coast of America. 
Though the AlasJian settlements met with no direct British 
attack, they did suffer greatly. As usual the British patrolled 
the aea Eancs. Food and clothing became scarce, to say nothing 
■bout the inability to sell the furs and the ooosequent lack of 
power to buy the |>rDducts of the hunt txtxit the Indians. The 
lodiEOs conducted raids 00 the posts and even committed 

Attciican inteitst in the Alaskan fisheries and the fur trade 
had been steadily growing. And during the Crimeati War thdr 
opportunities multiplied. Another project assisted in stimtilat- 
ing AmcricaD interest. ScicniisU fonsaw small hope of making 
a wccCMful project of an Atlantic cable. Several men, but 
notably Major P. M. Coltins, had played with the idea of 
CDBStmctiog a land line \-ia Beting Strait. Major Collins ob- 
tained from Russia the right to buQd web a line on through 
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Siberia. He secured the cooperation of the Western Union 
Telegraph Company- The United States instructed its minister 
in St. Petersburg to favor ihc project. Great Britain made the 
necessary concessions through the western part of British Amer- 
ica, And as soon as Cyrus Field's venture with the AtUntic 
cable failed in 1858, the Western Union began operations in 
earnest. 

The American Civil War interrupted its eflforls; but by the 
Utter part of 1866, thousands of miles of survey had been made, 
the material for the entire line had been purchased and even 
distributed at convenient points. The line had been erected to 
New Westminster, the capital of British Columbia, and 850 
miles of line beyond to the banks of the Simpson River were 
erected and connected. A great deal of work had been done 
through Siberia. The Western Union felt certain that by the end 
of 1S67 the whole line would be completed. But an unforesem 
event occurred. The double success of the "Great Eastern" in 
1866 in laying two cables from Valencia Bay to Heart's Content 
eliminated alt need of the Western Union Telegraph Company 
line by way of Alaska, Bering Strait, and Siberia.* 

In 1S60 the directors of the Russian American Company had 
submitted a revised draft of the charter to be renewed for an- 
other twenty jTare, The Czar's government ordered an investi- 
gation of the company's conduct and affairs. Pending a report 
the charter expired; and the company continued to do busioess 
CD the tolerance of the imperial will alone. As a result of the 
investigation the imperial council recommended in 1S65 that the 
charter be renewed on two conditions, one, that all Aleuts and 
native tribes should be e:(empt from involuntary servitude and 
that all the inhabitants of Russian America should be permitted 
to engage in whatever industry they pleased; two, that the 
government should assume no liability for the decrease in the 
value of the company's shares. The directors of the company 
hikd to meet these conditions. 

Russia had never taken formal possession of Alaska; that 
RgioD had not been incorporated or thought of as a province 
'Diplamktic CotmpoadeBct, 1S67, Put I.; 385. 
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of the empire. The Czar had extended bis protection to 
the traders there. Through an ukase he had incorporated 
the Russian American Company in which several members of the 
royal (amity were stockholders; and twice he had renewed the 
charter. The Crimean War had made evident how easily Rus- 
tdan America might (all into the hands of a hostile [Mwer and 
how imminent the possibility was of the British lion and the 
Rw»ian bear (acing each other on opposite shores o( Bering 
Strait. Since the Russian American Company refused to accept 
a third renewal of its charter on the conditions proposed, would 
it not be wise to cede the Russian rij^hLv in America to a friendly 
power and thus obtain the advantages of a buBcr state and 
place a barrier to British expansion? 

The United States had shown considerable interest in the 
actJvitifs of the Russian American Company as evidniced by 
one principle in the Monroe Doctrine; by the Treaty of 1834; 
by Interceding in behalf of American fishermen and traders, wb» 
had continuously been growing more numerous; and by assisting to 
make smooth the course for the project of the Western Union 
Telegraph Company, Miweovcr, the discovery of gold in Call* 
(omia had made closer relaticms with Alaska impcrati%-e; for 
eomple, Sanderson and Moss of San Frandsco ordered 150 tons 
of ice from Ahiska in 1851 at tj$ a ton. And the people of 
Waahingtoa Territory wanted the right to take part in the rich 
salmoo, cod, aod halibut fisheries off Alaska. 

Senator William M. Gwin of Caltfomia and the Aseistaot 
Seoetary of State broached the subject of a purchase of AUalca 
to the Russiao minister, Baron Edward de Stoeckl, in 1859, 
and mentioned $5,000,000 as the price; but itothinA came of it.* 
from tS6t 00, the talk became commoa among the Russians in 
Alaska and the Americans interested in the region that the 
United States would some day acquire iL Negotiations for the 
adjustment o( the rifhta of American fishermen and traders in 
Alaska ooatiinied. Indeed, when Baroo Stoeckl left Washington 
in the Utter put of (866 for a short visit to St. Petersburg, he 
t Us efbrts to obtain bvorable action on the 
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requests of the State Department in behalf of Americans. And 
it was while in Sl Petersburg, February, 1867, that Baron 
Stoeckl received direct authority to treat for the sale of the 
temtory. 

As soon as he arrived in Washington he opened informal 
negotiations with William H. Seward, an ardent expansionist, 
then Secretary of State. Stoeckl named ten million dollars as a 
reasonable price; Seward bid five million. Then both worked 
toward $7,500,000. Seward proved the ablest bargainer; they 
agreed on $7,000,000, with the reservation by Stoeckl that all 
the rights and properties of the Russian American Company 
should be respected. On March 23, 1S67, Seward sent Baron 
Stoeckl a message stipulating that the President would pay 
$7,ioo,ooo if the cession of Alaska were made free and unenciun- 
bered of ail reservations, franchises or grants.' On March 15, 
1867, Stoeckl replied: "I believe myself authorized, Mr. Secre- 
tary of State, to accede literally to this request on the condi- 
tions indicated in your note." He did, however, cable St. 
Petersburg for definite approval. On the e\'cning of March 
39, 1867, the Russian minister called at Seward's home and found 
the Secretary of State engaged in his usual game of whist. 
Stoeckl reported the receipt of a cablegram giving the Czar's 
consent to the cession and suggested that he would be ready to 
proceed with the final touches the next day. Seward retorted, 
"Why wait till tomorrow? I^ us make the treaty tonight." 
He sent out messengers to summon the necessary clerks for 
immediate duty at the State Department, The .\ssistant Secre- 
tary of State called for Charles Sumner, chairman of the senate 
committee on foreign relations, Stoeckl ordered his assistants to 
appear. By midnight the necessary parties and persons had 
gathered at the State Department. And by four o'clock in the 
morning the treaty was signed. At noon President Johnson 
aent the treaty to the Senate with a message advising ratifica- 
tion. 

No one expressed much (^iposition to the treaty; but a 
great deal of good naturcd raillery found expresaion both In the 
' Dlplanutic CorRapoDtkncc, 1867, P«rt I.: jw. 
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imnpapers and in the Senate. It was "Seward's folly," "John- 
n'spolarlieur gunjcn." It was a bad Irargain palmed 08 on a 
silly administration by the shrewd Russians. The ground was 
fituen six feet (leq)i no useful animals could live there.* But 
Sumner made a thorough study of the resources of Alaska, 
which he presented con\-indngly to the Senate on April 9.' 
The Senate advised ratification on the same day by a vote of 
37 to 2, Fessenden and Morrill cunstiluicd the minority. The 
President ratified on May aS. The ratifications were exchanged 
on June lo, 1867; and the Presidenl proclaimed the treaty the 
tune day. All of these actions took place before the House of 
Representatives had given its consent to the aiifiropriation of 
the mon<.-y stipulated. And more than that, both sides ap- 
prantcd commissioners ' for the delivery of Alaska to the United 
States, which was accomplished on October 1 1 , 1867. 

When the House took up the question of the appropriation, 
it had t>een plucetl in such a imsition that it could not well 
refuse. Members expressed freely their vien-s on the limitations 
of the treaty making power of the executive and of the Senate. 
But tbcy ocMnplied fitotly with what was expected of them and 
puMd the Bf^ropriation by a vote of 113 1043.* 

Tlie treaty contained seven articles. The first laid the 
buiK for two f^mou* boundary arbitrations. The boundary 
00 the west consisted of a water line passing " through a point 
in Bdiring's straits on the parallel of sixty-five degrees thirty 
minutes north latitude, at its intersection by the meridian 
which passes midway between the islands of Krusenstem, or 
Ignakmk, and the island of Ratmanoff, or Noonarbodc, and 
■ proceeds due north, without limitatitm, into the same Frozen 
Ocean. The same western limit, b^inning at the same initial 
painty proceeds thence in a course nearly southwest, thrau^ 
Behring*K straits and Behring's sea, >o as to pass mldw^ be- 
tween the northwest point of the island of SL Lawrence and the 
southeut point of C*pe Cboukotski, to the meridian of one huo- 
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IkfaAactflf Goap^KhliiKtoAhAkwispKBrd July 27, 
t86S. It cxotfd a castons* dstrict oat «f Ik tenkOTy ud 
■nde it the duty of tbe SeavUir of dK Ttaasofy to pmmt the 
Icffiac of any for seil imtS Coograa ihoold otiherwae pRmd& 
By the act of July i, 1870, the Secretary of the TVesmy vks 
daected to lease tor a toiD of twenty yean the ri^tt to take for 
leals on the isiaDdsof St. Paul and St. Gcor:ge m Xlx PribiU 
gratqi for an aaoDal rental of not iem than $50,000 and a tax of 
9a on each fur - s t aJ din tat"* Tk number thai coold be taken 
was KwMtp*^ to loouooo and *^*^ a^*— !■! f^f *»fcTiM tii^ *Aiim was 
Innhcd to Jooe, July, September, and October. Special rtsola- 
tiooa woe asthariKd for the Indiuis to capture yoimg seab at 
any time far pwposcs of food and ckithiDg. Mr. Bootwdl 
leased, aoconliii^, this privOege to a corporatioo charteted 
aodcr the Lam of California, tbe Alaska Commercial Corapany, 
John F. HlUer. President. The rectal was fixed at isSfioo. 

The above ststtUe made do pravisiDn for |aotectiiig the seal* 

tw thm M Wr rnnMBin « t*T« ■Mwi^ it mm pmmJty fcw.— tt^* 

the scab traveled tai oat at sea in search <rf food and l ea utted to 
die Pnfaikd Ifitandi naiiJy dnrii^ tbe hfffdii ^ w<fmii and the 
naiBQ tof oMTJin the yosng. Bat no utentttioaBl cootrover- 
dBanaetiBtili868. lo that yw Sir Liood SackviDe- West, the 
Biitidi minister in Wadunginn, intonDed the Secretary of State, 
Bsyud, that his government had received a telegram from tbe 
awnmanda- of tbe British na%-al force in the north Pacific 
■ np o ua c ii ig that three ranartian sealing scboooei^ had been 
idzed by tbe United States revenue cutter "Corwin" wfaOe 
■nHng the Bering Sea more than sixty miles from the oearest 
bad. Tbe matter and one of the crew of each vessel were placed 
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under arrest and the remainder were taken to San Francisco and 
there left to shift for themselves. Judftc Dawson of the United 
States condemned the vessels and sentenced the cuptains and 
the members ol the crews to a fine and imprisonment for thirty 
days, II appeared to Sackvillc-West that the United States was 
asserting a claim to the sole so\'crcignty of Bering Sea stretcliing 
600 and 700 miles west of ttie mainland of Alaska. His govern- 
ment had no doubt, he «Tote, that the United States would 
admit the illegality of the proceedings against the British sub- 
jects and vessels concerned nnd make reasonable repamlJon.' 
The State Department did not possess the information 
required at the time. But it uftei^-ord (umed out thut the 
British minister had beca correctly informed, judge Dawson 
hod based his condemnation of the ves.scls and the conviction of 
the members of the crew on the understanding that Russia 
bad claimed and exercised jurisdiction over that part of Bering 
Sea aftcr^(-ard ceded lo the United States and that the United 
States had succeeded to this right; hence "all the penalties 
prescribed by law against the killing of fur bearing animals 
must therefore attach against any violation of law within the 
limits before described. " ' Bayard assured Sockville-Wesl that 
he need hii\'c no apprehension that the United States would 
avoid its international obligations and that new regulations for 
Uie fur seal fisheries were under consideration by the Treasury 
Department. But during the next year, 1887, three more 
Canadian scaling schooners were seized by an American revenue 
cutler; and Judge Dawson imxnptly declared them forfeited. 
He ilatcd that for the want of books at his command he had to 
rdy upon a brief prepared by N. L. Jeflrics, the atlomey for the 
Alaska Canunodal Company, for collection of historica] events 
ud the dtalion of authorities. As might be inferred, this 
brief was devoted to a nodotcDancc of tlie claim that the Bering 
ScawHUntbcAmericubouiidaiymsamaredausum.' Again, 
the British minister roodvcd the first Inforautioo ia Wash- 
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ington of the event. Attoraey General Garland directed by 
telegr^h that the vessels be released. The marshal at Sitka 
wrote a letter in reply expressing the belief that the telegram had 
been thought to be not genuine. Garland helped to settle the 
aggravated situation by repeating the order to release the 
schooners. 

Various proposals for saving the fur scab from extinction 
were brought forward both by the Foreign Office and the 
State Department. But no agreement could be reached, partly 
because of friction over the treaty rights of Americans to engage 
in the northeastern inshore fisheries off Canada and Newfound- 
land. More seizures of Canadian sealing vessels were made in 
1889. The new Secretary of State, James G. Blaine, defended 
the seizures on the ground tha t the vessels had been engaged in a 
pursuit that was contra bonos mores, which involved serious and 
permanent injury to the rights of the government and the people 
of the United Sutes. To establish this ground, it was unneces- 
sary, said Blaine, to argue the sovereignty of the United States 
over Bering Sea or to define what powers had been acquired 
from Russia. The fur seats constituted the roost valuable 
source of revenue from the Alaskan {)osses^ons. Russia had 
exercised a recognized full control over the seal fisheries to 1867 ; 
and since the cession the United States had controlled these 
fisheries without dispute tilt 1S86. Vessels of other nations had 
been permitted to engage in the whale fisheries in Bering Sea, 
but they had uniformly abstained from engaging in the fur seal 
fisheries. The United States had made careful regulations for 
the protection of the seal with the object of thereby benefiting 
mankind. During the four years from 1886 to 1S89, the seal 
herds had decreased by forty per cenL because of the incursions 
made by Canadian vessels, while the seals were swimming on the 
high seas in search of food. 

Blaine continued, '"In the judgment of this Government the 
law of the sea is not lawlessness. Nor can the law of the sea and 
the liberty which it confers and which it protects, be perverted 
to Justify acts which are immoral in themselves, which inevitably 
tend to results against the interests and against the welfare of 
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manktiid. One step beyood which Her Majesty's Covemmrnt 
has taken in this contention, and pimcy finds iu justification. " ' 

Lord Salisl>uTy through the British minister, Sir Julian Pauncc- 
fotc, denied that the Unittxi Stales had any proiwrty risht in the 
seals and asserted that until they vrere cuught they belonged to 
nobody. He denied likewise that Russia had wielded any ex- 
clusive protection over the seals to 1867 and cited a protest by 
John Quincy Adams against the ukase of 1831, which forbade 
foreigners to engage in whaling or fishing within one hundred 
miles of the coast.* Blaine replied that J, Q. Adams had pro- 
tested against the application of the ukase of 1811 in the Pacific 
Oceui; but that it could not be and was not applied to Bering 
Sea.' Salisbury replied in turn that Bering Sea was not known 
by that tuune in 1814: he quoted from contcmponiycorrtspoDd- 
ence to show that it was considered a part of the Pacific Ocean; 
and he dosed by offering to submit the dilute to arbi- 
tration.' 

lliereupon, Blaine submitted five questions which should form 
the basis for the arbitration. Salisbury suggested a few modifi- 
cations; and the questions were read)' for incorporation in the 
agreement providing for arbitration. This was concluded on 
February 19, 1893. Se\-en arbitnton should sit, two to be 
named by the Queen of Great Britain, two by the President of 
the United States, and one each by the President of France, the 
King of Ital>', and the King of Sweden and Norway. Article VI 
eoatained the five questions; and .\rticle VTI sj>ecified that if the 
answers to the questions left the subject of the protection of the 
for Mala in such a condition thai the concurrence of Great Brit- 
ain was iiiiimiiij [or the establishment of regulations, the 
arbitrators could then determine what these concurrent regula- 
tioQsthould be. 

The arbitrators were Justice John M. Harlan aitd Senator 
John L Morgan of the United States; Lord Hannen of the 
High Court of Appeal and Sir Jidin Thompson, the Canadian 

■ Fotcipi Rehtiou. itqo. ]66. 
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Minister of Justice, of Great Britain; Baron Alphonse de 
Courcel of France, who was later chosen preadent of the 
tribunal; Marquis Emilio Viscond Venosla of Italy; and Gre- 
gers Gram of Norway. John W. Foster acted as agent for the 
United States and Charles H. Tupper as agent for Great Britain. 
Among the counsel for the United States were Edward J, 
Phelps, James C. Carter, Henry W. Blodgett, F. R. Coudert, and 
Robert Lansing. For Great Britain, Sir Charles Russell, Her 
Majesty's Attorney General, Sir Richard Webster, and Christo- 
pher Robinson of Canada served as counsel. The submission 
of cases, counter cases, and arguments had been provided for 
in the treaty. These fill sixteen substantial volimies. It will be 
sufficient here to repeat the five questions submitted to the tri- 
bunal, to indicate the trend of the argument, and to summarize 
the answer of the tribunal to each of the questions. 

Question i. What exclusive jurisdiction in the sea now 
Icnown as the Bering Sea, and what exclusive rights in the seal 
fisheries therein, did Russia assert and exercise prior and up to 
the time of the cession of Alaska to the United States? 

In support of the first part of this question, tlial of exclusive 
jurisdiction in the sea, the United States had relied upon 
documentary evidence obtained from the archives in .\laska at 
the time of the purchase. A native Russian, Ivan Pctroff, had 
been employed to translate these documents. For some reason, 
he perverted the meaning of various phrases to favor greatly the 
cause of the United States. Count Ncsselrode was made to say 
in tS34 that the Czar would protect the Russian American 
Company's interests " in the catch and preservation of all marine 
animals;" whereas he actually said that "the government has 
never lost sight of its intcrcsu. " In another instance Ncsselrode 
was made to say, "the so\'creignty of Russia over the shores of 
Siberia and America, as well as over the Aleutian Islands and the 
intervening sea, has long since been acknowledged by all the 
powers;" while in the correct translation he mentioned only 
"the coasts of Silwria and the Aleutian Islands." Facsimile 
copies of the original documents had been furnished the Briti^ 
agent, but as soon as these errors were discovered John W. 
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Foster communicated the tut to Mr. Tupper, November i, 
1891.' 

Six of the judges concurring,* the tribun:il drcidM that by the 
oluse of iSat, Russia had claimed jurisdiction in Bering Sea to 
the extent of 100 IialEan mUts from the coasts and isliuidii liclong- 
ing to her. But in the negotiations leading up to the treaty with 
the United States in 1X24 and with Great Britain in 1825, 
Russia had admitted her jurisdiction in that sea should be re- 
•tiktcd to the reach of a cannon shot from the shore. And it 
^ipearedto the court that from 1834 to 1867, Kussia hod "never 
anerted in ^t or cxerdaed any cxdu.'uve jurisdiction in Ber- 
ing's Sea or any exclusive rights in the seal fisheries themn 
beyond the ordinary limits of territorial waters. " * 

Question 3. How far were daims of jurisdiction as to the seal 
fisheries recognized and conceded by Great Britain? 

The finl question having been answered in the way it was, 
the second admitted of but one reply, the same six judges 
OHKurring, that Great Britain had not recognized or conceded 
any exclusive jurisdiction on the part of Russia in the seal 
fisheries outside of ordinary' territorial waters. 

Quotion 3. Was the body of water now known as the Bering 
Sea included in the phrase Padiic Ocean, as used in (he Treaty of 
t8>s between Great Britain aiid Russia; and what rights, if any, 
in Bering Sea were held and exdusively exercised by Russia 
after nU trea^? 

Tie amwcr to this questioo depended upon the interpretation 
of docunxnls submitted by both parties. These consisted of 
ttcatks, pRriooob, rqiorts of cfircoora of the Rususo Amoicaii 
Company, nports erf offidab ot the Czar, and the writings of 
navJipUors. The British counsel were able to prove that the 
body of water known as Bering Sea wax included in the phrase 
"PsiCific Ocean" as used in the Treaty of 1815; and six of the 
judgea ao doddod. Tbc British counsel were likewise able to 
prove to the ff****"***™* of the asme six judges that Russia had 

*Ca» of th* IMMd StsUi^ 54, 61, aad CounKr Ciat at the t;idt«l 
Sutm, 151, %u, UT- 
"iiBSini Mnnisa if li ml r-TinTh'hnn — mi irt -f ihriTT ifirr^ — 
• Wm Sal AiMuailoB. t: 7T ooataiM thi swwd. 



a66 LEADING AMERICAN TRE.\TIES 



I 



held no exclusive rights of jurisdiction in Bering Sea and 
exercised no exclusive rights in the seal fisheries outside of 
ordinary territorial waters after the Treaty of 1825. 

Question 4. Did not all the rights of Russia as to Jurisdiction 
and as to the seal fisheries in Bering Sea east of the water bound- 
ary, in the treaty between the United States and Rus^ of the 
30th of March, 1S67, pass unimpaired to the United States under 
that treaty? 

The rights of Russia having been defined by the answers to 
the previous three questions, the same ^ judges liad no diffi- 
culty in agreeing that those rights did pass unimpaired to the 
United States. 

Question S- Had the United Stales any right, and if so, what 
right of protection or property in the fur seats frequenting the 
islands of the United States in Bering Sea when such seals were 
found outside the ordinary three-mile limit? 

In his written argtimcnt James C. Carter for the United 
States asked what law was to govern the decision. He concluded 
that the tribunal was to be guided by the law of nations; the 
sources of which were, first, the actual practice and usages of 
nations; second, the judgments of courts which administer the 
law of nations, such as prize courts and courts of admiralty; 
third, if the two previous sources should fail to furnish a rule, 
then resort should be had to the source from which all law flows, 
the dictates of right reason, natural justice, or the law of nature; 
fourth, and in ascertaining what the law of nature is upon any 
particular question, the municipal law of states, so far as it 
^>eaks n-ith a concurring voice, is a prime fountain of knowledge; 
and fifth, the concurring authority of jurists of established 
reputation. 

Carter took up next the question of protection and property 
in the seal herd. He denied the contention of Great Britain that 
the seals were res communes or res nuUius. Blackslone made a 
distinct consideration of what wild animals were the subject of 
property. The essential characteristics which rendered such 
animals subject to property were " that the care and industry of 
' ArgMinenI of the United SUtet: 7. 
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man acting upon a natural (Usposidon of the animals to return to 
a place of wonted resort secures their voluntary and habitual 
return to his custody and power, so as to enable him to deal with 
them in a similar manner and to obtain from them similar 
benefits as in the case of domestic animals." ' The fur seals 
funushcd an excellent example. "They are by the imperious and 
unchangeable instincts of their nature impelled to return from 
their wanderings to the same place; they arc defensdem a^nM 
man, and in returning to the same place voluntarily subject 
themselves to his power, and enable him to treat them in the 
same way and to obtain from them the seme benefits as may be 
bad in the case of domestic animals. They thus become the 
subjects of ordinary husbandry as much as sheep or any other 
cattle. All that is needed to secure this return, is the cxcrdse 
of care and induslr>- on the pari of the human owner of the place 
of resort"* Carter claimed that in the ease of bees their 
nature is no more changed by man than that of the seals. Thts 
held Inie of pigeons, deer, wild geese, or swans; and yet prc^jerty 
in these was universally recognized so long as they retained the 
animum rcvertendi. But what was the extent of such owner- 
ship? Carter rqilied that the property of the United States In 
the seal herd was coupled with a trust for the benefit of manldnd 
and that it was the usufruct or the increase that belonged to 
the United States.* 

Mr. Pbdps pTCBcnled the arguments for the United States 
on the freedom of the sea and on the right to protect the fur 
seals <Mi the high seas. He held that the sea was free only for 
inoocnt ud inoflemive use. In tisiog the sea. nations submit 
to prin^ila of law and pay due regard to the rights of otbets. 
Bat the rt|^l of self defcoce had never been given up by any 
state. " Instead of taktnji its defence into Its own hands, the 
Government of the United States had refrained from the cxcrdse 
of that right, has submitted itself to the judgment at this 
l^ibiioal, and ^**» isnttl to abidB '!** mult." Phdps staled 
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further, "If by the judgment of this high and distinguished 
Tribunal the Alaskan seal herd is sentenced to be estenninated, 
a result which the United States Government has been unable to 
anticipate, it must submit, because it has so agreed. " * 

How the British counsel met the claims of the Americans may 
be seen in the oral argument of Sir Charles Russell. He 
referred to the interchangeable use by Carter of the moral law 
and the law of nature for international law. "It may be ad- 
mitted," said Sir Charles, "that all systems of law prevailing, 
I care not in what country, profess to be founded upon principles 
of justice. Does it follow from that that every principle of 
justice, as one nation or another may view it, or every prin- 
ciple of morality as one nation or another may view it, forms 
part of international law? By no means. International law, 
properly son^dlled, is only so much of the principles of morality 
and justice as the nations have agreed shall be part of those rules 
of conduct which shall govern their relations one with another. 
... In other words, international law, as there exists no super- 
ior external power to impose it, rests upon the principle of 
consent. In the words of Crotius, Placuitne Gentibus? is there 
the consent of nations. If there is not this consent of nations, 
then it is not international law. " ' 

On the subject of property rights in the seal, Sir Charles paid 
his reelects to the trusteeship of the United States, mentioned 
by Mr. Carter. The United States a.'^ed the tribunal to put an 
end to pelagic sealing in the Bering Sea and in the Padtic Ocean, 
to authorize the visit and search of foreign vessels engaged in 
aealing and their confiscation, if necessary, and the United 
States would then recognize its duty as trustee to mankind 
for the benefit of the fur seal at the market price enhanced by 
duties imposed on the business and by the fact that the business 
itself was a monopoly.* 

"Now, it is said" continued Sir Charles "that these animaU 
resort to the islands to breed, and resort there in compliance 

' Argument of the United Sutn: . 
■Oral Aigumcnt* of Oreai BriUio 
•BM.: 19. 
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with what has bc«n ptcturcsqudy deacribed as the 'tmperiotu 
instincts of their nature.' They do. 

And when they gel there what do the representatives of the 
United Sutn do? Can they do anything to impro\-e the breed? 
Nothing. . . . What do they do? The>' da two things, one 
positive the other motive, and two things only. The positive 
thing is that they do what a gome preserver docs; he has a same 
keeper to prevent poaching; the>' have people on (he islands to 
prevent raiding. The negative thing that they do is that they do 
not kill alL They knock on the head a certaia numl>cr, but 

exercise a certain amount of discrimination, Let me 

illustrate my meaning. Suppose the existence, which there may 
well be in some undiscovered region, of an island where there are 
seals; what does the United States do on the Pribiioff Islands 
that Nature, unassisted, does not do on the undiscovered Lslaod? 

"The only thing that nature does not do is to knock them on 
the head 

" Do they do anything to induce them to go there? No, they 
do noL On the contrary, if they were to attempt by any kind of 
arti6dal means to provide for the reception of the seals, it would 
ha\'e the effect of driving them away, not of inducing them to 
come- Unlike the case of the bees, — the wild hive of bees, for 
which the man desiring that hive pnnidcs a medmnical con- 
trivance, and also the beginning of a supply of food for them to 
induce them to form their combs of honey, — unlike the case of 
the do\-es, for which the owner supplies food and a dovecote 
where they get shelter (rom the weather, the owners of the 
Pribfloff Islands do nothing; and if they were to do anything tt 
would have the effect ei upeUing rather than of inducing them 

Sir Chariea adtnHted that the seals have, "I7 this inqwiiota 
and unchangeable instinct of their nature, the animus rever- 
Imcti. " But he knew of no tastance, and the Americao conaael 
had dtcd name, in which this doctrine had ^vtn a proper^ right 

la migratory animals.* 
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"Am I not well founded," asked Sir Charles, "in saying that 
by the municipal law of every country in the world, the right 
to property in things must be made out according to the munici- 
pal law of the place where the property is situated, subject 
always to certain rules as to devolution, etc., with which we are 
not now concerned, founded upon the principle that mobilia 
sequuntur personam. They must have their right of tide b>- 

inicipal law. Does the United States municipal law gh'c 
them property? No. The legislative even of the United States 
has not affected to give property." ' He pointed out that the 
United Slates had extended only game laws to the area in ques- 
tion. The United States did not assume to grant any property 
right in the seals to the lessees; the only right ^ven was the 
license to kill within spcdhcd restrictions. He pointed out 
further that game laws were not predicated upon the ownership 
by the state in the game; they operated merely to stay the hand 
of the slayer. 

Phelps' argument on the freedom of the sea was met in the 
British written argument. 

"What is the freedom of the sea? 

"The right tocome and go upon the high sea without let or hin- 
drance, and to take therefrom at will and pleasure the produce 
of the sea. It is the right which the United States and Great 
Britain endeavoured, and endeavoured successfully, to maintain 
against the claim of Russia seventy years ago. It is the right in 
defence of which, against excessive claims of other nations, the 
arguments of the United States have in former times held so 
prominent a place. 

"And what is this claim to protect the seal in the high sea? 
It is, as of right and for all time, to let and hinder tlie vessels ol 
all nations in their pursuit of seals upon the high sea; to forbid 
them entrance to those vast seas which the United States have 
tnduded in the denomination of the 'waters of Alaska;' to take 
from these vessels the seab they have lawfully obtained; and to 
search, seize, and condemn the vessels and crews, or with show of 
force to send them bode to the ports from which they set ouL 
*Onl Ariumaiti of Cttmi Brflaln: m6. 
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"From pving its high sutctioD to these views this Tribunal 
may well shrink ; and it is with no mtne fdlc uk- of high-soundinK 
phrases that Great Britain once more af^Mars to \itidicatc the 
freedom of the sea. " * 

In reply to the fifth question, then, a majority of the arbitra- 
tors, Baron de Courcei, Lord Honoen, Sir John Thompson, 
Marquis Visconti Venosta, and Mr. Grcgcrs Gram agtced to 
"decide and determine that the United States has not any right 
of protection or property in the fur seals frequenting the islands 
of the United States in Bering Sea, when such seals an found 
outside the ordinary three mile limit." 

In accordance with powers conferred by the treaty providing 
for the arbitration, the tribunal ncommcnded legislation (o be 
tnactod by the two govenuncnu for the protection of the fur 
seals within sixty miles of the Pribilof I&lands. The two govero- 
mrots complied; but it was found that the number in the seal 
herds steadily diminished. Long and, at times, tedious negotia- 
tions for further protection of the seals followed. Finally, a 
treaty was concluded in Washington on July 7, iqii, between 
the United States, Great Britain, Japan, and Russia. The 
partiesaj^rccdtoprohibilall persons subject tolbeir juristUctioni 
fnm '-■B"r"g in pdagic scaling in the Pacific Ocean, north at 30 
degrees latitude; and the seas o( Bering, Eamchatlu, Okhotsk, 
and Japan were definitely included. Sea otters were likewise 
included in this protectfam. The killing of seals on land was 
subjected to definite pro por ti ons and the distribution of seal 
skins should take place fai acctwdance with understandings, 
reached chiefly through concessions made by the United Sutes.* 

It needs be «aid that Great Britain obtained c o mpcn ii ti op 
for the Canadiap owners whose sealing schoooers bad been 
leiaed in the cightiea and for the members of the cirws who had 
been subjected to fine and imprisonnient. The arbitration 
oannMon created by the treaty of Fd)ruaTy 8, 1896, swarded 
$473,151.36 for this puipoae, which the United States paid. 

The other great arhJtratioo which found ita basis in artide one 



I 



872 LEADING AMERICAN TREATIES 

(d the Treaty of 1867 was that relating to the eastern boundary 
of Alaska. This dispute was precipitated by the discovery of 
gold in the Klondyke in 1896, The treaty between Russia and 
Great Britain in 1825 specified that the boundary' should begin 
at the southernmost point of Prince of Wales Island, thenoe 
northward "along the channel called Portland channel, as far as 
the point of the continent where it strikes the 56th degree of 
north latitude; from this last mentioned point, the line of demar- 
cation shall follow the summit of the mountains situated parallel 
to the coast as far as the point of intersection of the 141st degree 
of west longitude;" and thence follow that meridian to the 
"Frozen ocean." Thisprovision was followed withanexplanatioo 
that where\'er the summit of the mountains, situated parallel to 
the coast, should "prove to be at the distance of more than ten 
marine leagues from the ocean, the limit between the British 
possessions and the line of coast which is to belong to Russia as 
above mentioned shall be formed by a line parallel to the winding 
of the coast, and which shall never exceed the distance of ten 
marine leagues therefrom. " ' 

This description shut the Canadians out from the coast lands 
and the waters of the Pacific from the Portland Channel north- 
ward. In 1S9S Great Britain on behalf of Canada laid claim to 
the ports of Dyea and Skagway on the Lynn Chaimel and based 
the claim on a novel construction of the treaty. Britain con- 
tended that the line defined as running ten leagues parallel with 
the anuosities of the coast or heads to tidewater inlets should 
run parallel to the general trend of the coast itself. Britain 
offered arbitration but the United States held back, because it 
wanted other and earlier disputes cleared away, such as the 
protection to the seals, the northeastern fisheries, the Veiiezuda 
dispute, and the cancellation of the Clayton- Bui wer Treaty, 
Finally, (he United States agreed to refer the dispute to a joint 
oommission of "impartial jurists of repute," January 14, 1903; 
Secretary Hay signed for the United States and Michael H. 
Herbert for Great Britain. The tribiuml was to be composed of 
six jurists. The United States chose Sccretuy of War Elibu 

' Ualloy, Tftaliu, XL: ijit. 
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Root, Senator H. C. lodge, and Senator Geonie Tunier. Great 
Britain chose Baron Alventonc, Lord Chief Justice of Enj^land, 
Sir Louis Jctte, Lieutenant Co\'emor of Quebec, and Mr. A. B. 
Aylesworth. 

The tribunal met in London, September 3, igo,;. Except for 
the islands of Pearsc and Wdes in the Portland Channel the 
United States won its case completely. American counsel re- 
lied in their argument upon the undisputed possession by Ruwia 
from tSis to 1867 and by the United States until the discovery 
of gold in the Ktondyke; upon British and Canadian official 
acts; tipoa maps drawn by the British admiralty; upon the 
locatioD of American postoffices, customs houses, and misdon 
sdiooU, and thetr nuuntenance for twenty years within the 
disputed areas. Britain rested her contention primarily on the 
impossibility of drawing the line thirty miles inland parallel to 
the sinuous edge of salt water; it should therefore cut acroBS the 
deeper inlety. The rush to the Klondvite tud demonstmted that 
there was no inland chain of mountains near the coast but a 
number of peaks, hence the line should follow the general 
direction of these peaks; which would likewise cut across the 
deeper inlets. 

The two Canadian jurists could not agree with the majority. 
A few excerpts from the opinion of Lord Alvei^tone will indicate 
Ok trend of his teamning and the character of the dispute. 

'* In ordinary parlance no one would call the waters of any 
of these channris or inlets between the islands, or between the 
islands and the mainUad, 'ocean'. 1 agree with the view pre- 
tcDted oa behalf of Great Britain, that no one coming from tbe 
interior and readdag any of these diannels, and particuhuly the 
bead of Lynn Canal or Taku Inlet, would describe himself as 
being upon the ocean, bat, or the other hand, it b quite clear that 
tbe Treaty does rt^rd acnie of iheae channels as tbe ocean. 
. . . This considentioo, however, is not niffident to sotvr the 
qoestiao of the word 'coast' to which the mountains were to be 
paialM ■■' 

"There is, so far as I know, no recognized rule of intematloaal 
y Tobuoftl, L; ji. 
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law, which would by implication give a recognized meaning to 
the word 'coast' as applied to such sinuosities and such waters 
different from the coast itself. " 

" As I have said more than once, the locus in quo to which the 
Treaty was referring precludes the possibility of construing the 
word 'coast' in any particular article in any special way, if it 
does not refer lo the coast line of the continent. I think the 
words 'upon the border of the continent comprised within the 
limits of the Russian possessions' in Article V rather confirm tlic 
view that Russia was to get a strip all along the continent, but I 
do not think that much reliance can be placed upon this because 
of the provision as to rivers and streams in Article VI.' 

"Turning now from a consideration of the language of the 
Treaty alone, what light is thrown upon this question by refer- 
ence to the negotiations? 

"After most careful examination, I have been unable to 
find any passa^ which support!) the view that Great Britain 
was directly or indirectly putting forward a claim to the shores 
or ports at the head of the inlets. This is not remarkable, inas- 
much as no one at the time had any idea that they would become 
of any importance. " ' 

By Article II of the Treaty of 1867, the United SUtes suc- 
ceeded to all the public buildings and lands in Alaska, the 
archives included, nith the exception of the churches, which 
should remain the property of the resident members of the 
Greek Oriental Church. 

Article lU. The Inhabitants of the region might reserve 
their natural allegiance and they were given three years in whidi 
to return to Russia, but if they preferred to remain in the terri- 
tory they should be admitted to American dtiienship. No 
restriction was placed upon the control by the United States 
over the aboriginal tribes. 

Article IV provided that the cession should be considered 
complete upon the exchange of ratifications. Agents should be 
^ipointed to arrange for the transfer of the tcnitoiy. 
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Article V stipulated that the Ruudan troops should be with- 
drawn immcdiBtrly upon the exchange of rttifications. 

Article VI tttipuUtet) the price, $7,100,000 in ftold, payable 
within ten tnoatha after the exchimge of ratifications. The 
cesaion was declared to l>e "free and unincumbered by any 
reservations, privileges, franchises, grants, or poeACssions, by any 
associated companies, whether corporate or incorporate, Ruswui 
or any other, or by any parties, except merely private individual 
property holders; . . . ." It was for the insertion of this 
clause that Seward agreed to pay $200,000. 

Article Vll provided for the exchange of ratiftcatJoDs in 
Washington within three months after the President had ratified 
with the advice and conscDl of the Senate.' 
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CHAPTER XIII 
THE TREATY OF WASHINGTON, 1871 



"I trust I need not express how profound 'a my regret ».t the o. 

lu which her Majesty's government have arrived It wtndd be 

superfluous in me to point out to your lordship that this is war. No matter 
what may be the theory adopted of neutnJity in a struggle, wbcn thb 
process is carried on in the manner indicated, from a territory aJ^ intb the 
aid of the subjects of a third party, that third party to ail intents and pur< 
posts ceases to be a neutral." — Chasixs Francis Adams to Lokd Russell. 

During the Civil War, several leading English politicians had, 
as Lord Salisbury expressed it, put their money on the wrong 
horse. Even as astute a man as Gladstone anticipated with 
certainty the success of the Southern States. In his speech at 
Newcastle, October 7, 1862, he declared "there is no doubt that 
Jefferson Davis and other leaders of the South have tnade an 
araiy; they are making, it appears, a navy; and they have made 
what is more than dther, they have made a nation. " ' On the 
eve of Vicksburg and Gettysburg, Jimc 30, 1863, he stated io 
the House of Commons, " We do not believe that the restoration 
of the American Union by force is attainable. I believe that the 
public (pinion of this country is unanimous upon that subject." 
Lord Palmeiston, Prime Minister, desired the division of the 
repubUc as a diminution of a dangerous power* and argued 
openly that Great Britain had a right to furnish both belliger- 
ents " with ships destined for warlike purposes. " ' Earl Russell, 
the Secretary of State for Foreign Affairs, looked upon it as a 
dut>' of the British government to preserve for his countrymen 
"the legitimate and lucrative trade of ship building." These 
men could lay claim to statesmanship. For the politicians the 
opinion of G. W. P. Bentinck, M. P., will suffice. In a speech 
at Kings Lynn he gave his sympathy to the Southerners, for th^ 
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wrrr fifthtinjc against " one of the most grinding, one oi the most 
gallinR, ont' of the most irritating uttempls Xn estublish tyranni- 
cal government that ever di^raccd the history of the world." 
He went on, " But there is a further lesson to be leuned. The 
mult of these much ^-nunicd institutions, which we have heard 
praised before, and which wft shall ugain hear praised by the 
hired spoutcrs of associations, is this, that the nation becomes so 
brutalized that the civfliiml man disappears; he U afraid to put 
himself forn'ard; he is ashamed of his country; he has no voice in 
tbeconductofherafIairs;and the whole nation is turned over to 
(be control of men such as Ltnorin and Butler, whom 1 do not 
hesitate to denounce, after their conduct in the tost few months, 
as men who urv a disgrace to dvilizuiion. " ' 

The strange feature of this attitude taken by statesmen and 
politicians is that the)- voiced public opinion. Richard Cobden 
•tood on the other side. He commented tersely in the House of 
Commons, April 34, 1863, "We generally sympathize with 
everybody's rebels but our own;" and he estimated that nine- 
teen-twentieths of the monbers of En^ish society felt firmly 
oonvinoed that the Civil War could end only in separation.' 
Captain James D. Bulloch, the naval representative of the Con- 
federate States in Europe, wrote in his book in 18S4 that the 
great majority of the {icople of Great Britain were on the South- 
cm side and the men in the army and the na%'y unanimously sa' 
Charles Fnutcis Adams Jr. who was with his father, then .Ameri- 
can minister in London, agrees that sympathy for the Southern 
cause pervaded the numbers <A the leamcd professions, the 
eoauncfdal, financial, w*^ tif tifctug circles, and the officert of 
the may and navy.* A noted Frcndunan, who was then in 
odle in England, Louis Blanc,* oompwed the sympathy for the 
North to a dam and the sympathy for the South to a torrent. 

The C on f ed e imcy had anttdpated this situation in Great Bri- 
tain and counted bcavQy upon it foe si4>port. Senator J. H. 

■Loidaa Homing Port, Horanbcr 4. iU>. 
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Hadimond of South Carolina struck the keynote in a speech in 
the Senate, March 4, 1858: "Without firing a gun, without 
drawing a sword, should the North make war on us, wc could 
bring the whole world to our feet. What would happen it no 
cotton was furnished for three years? I will not stop to depict 
what everyone can imagine; but this is certain, England would 
topple headlong, and carry the whole civilized world with her. 
No, you dare not make war on cotton. No power on earth 
dares to make war on it — Cotton is King. " 

Besides this dependence of Great Britain upon the South for 
cotton, British bankers loaned heavily to the Southerners. 
Britons and Southerners held a common dislike of the tariff 
imposedbythcNorthemers.whichhadforoncof its purposes to 
compel the Southerners to buy their machinery, clothing, and 
foodstuffs in the North and consequently to sell the cotton there 
as well. Moreover, the goods from the North and the cottdh 
from the South would have to be shipped in New England 
vessels, for the coastwise trade was not open to foreign ships. 
Great Britain and the Confederacy had, then, mutual and recip- 
rocal economic interests. Traditionally, it was with the Yankees 
that Great Britain had had friction. This was true in the 
Revolution, in the War of 181 2, in the relations with Canada, in 
the northeastern fisheries, in the rivalry for sea carrying trade, 
and in a pro^iective competition in manufactures. 

When hostilities opened in April, 1861, the Confederacy had 
DO navy and had no means with which to build a navy. If the 
cotton was to find a market and if the Confederacy was to 
obtain military supplies, a navy would be a matter of prime 
necessitj-. James D. Bulloch of Georgia had been a lieutenant 
in the United Slates Naw; and the go\emment at Montgomery 
decided upon him as a competent man to undertake the acquisi- 
tion of a navy in England. He reached Liverpool on June 4, 1861. 
Before the end of the month and before his govenuncnt had 
placed any funds in Europe, he had contracted with William C. 
Miller and Sons of Liverpool for the building of the cruiser 
' Onto, "afterward famous as the "Florida." Fawcett, Preston 
and Co. of the same port agreed to fiunish the eogiues. Within 
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another numtli, he had cootnctcd with Lairds at Birkmhcad to 
build "No. 390," aftenward the "Alabama." Bulloch con- 
tracted with Lairds in his own name as a private individual.' 
Fraser, Treoholra and Co., fiscal agents trf the Confederacy, 
(umishMl the Mcurity. 

Bulloch cxjilaincd later that it was not the object of his 
govcmnient to obtain one or two ships merely, but "to get 
diipa and naval supplies without hindrance as long as the war 
lasted. " * He acted with prudence and caution and he desired 
to do nothing in violation of British law. He engaged as his 
legal advi«r F. S. Hull, "who piloted me safely, "says Bulloch, 
"thnnigh the mazes of the Foreign Entistmrnt Act." With 
reference to thi!i act, the crafty solicitor furnished the following 
rules for Bulloch's guidance. 

"i. It is no offense (under the Act) for British subjects to 
A|uip, etc. a ship at some country without her Majesty's domin- 
iota, tbouf^ the intent be lo crube igain^t a friendly State. 

" ). It is no oBcQcc for any person (subject or no sidijcct) 
to equ^ a sh^) within her Majesty's dominions, if it be not done 
with the intent to cruise against a friendly State. 

"3. The mere building of a ship within her ftlajesty's doroin> 
ions by any person (subject or no sidijcct) ts no offence, whatever 
may be the intent of the parties, because the offence is not the 
buOding but the equipping. 

" Therrf ore any diq>buildcr may build any ship in her Majesty's 
dominions, provided he does not equip her within her Majesty's 
dominions, aad he has nothing to do «-ith the acts of the pur- 
dHUcn done within ber Majesty's dominions without his am- 
aBTcnoe, oor without her Majesty's dominions even with his 

In aNncctioQ with tUs opimon, Bulloch statu that he always 
kept the foregoing deductions rigidly in mind and that he took 
evny precaution for the pntection of the builders and lor safe- 
gnarding the ships against forfeiture. "No ship was ever 
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supplied with any portion o( her eqtiipment within her Majesty's 
dominions, nor was the builder or vendor of any ship employed 
to assist in the equipment without her Majesty's dominions. " ' 
By complying with the letter of the Foreign Enlistment Act, 
Bulloch was able to make of British ports naval bases for the 
Confederacy; those ports furnished the shipyards and the ar- 
senals. 

The foreign enlistment act had been passed in 1819, at the 
lime when the former colonies of Spain were achieving their 
independence. Its chief purpose was to prevent the agents of 
these potential states from delivering letters of marque and 
reprisal to British vessels so that they might go out and capture 
Spanish merchantmen. No forfeiture of a vessel had ever 
been decreed under the act. It had been permitted to slumber 
undisturbed on the statute Ixwks. 

The American minister in London, Charles Francis Adams, 
protested at the Foreign Office against allowing the "Orcto" 
and the "No. ago," building at Liverpool, to leave port. He 
fairly bombarded the Foreign Office with depositions and evi- 
dence on the hostile purpose of those vessels. Earl Russell 
replied by submitting a report of the British commissioners of 
customsshowing that the "Oreto" was pierced for four guns but 
that she had taken nothing on board but coal and ballast, that 
the expense of her construction had been paid, and that the 
builders believed that she was destined tor the service of the 
Italian government.* 

On March 27, 1S63, the "Oreto" sailed from Liverpool, under 
British registry, with clearance papers for Palermo and Jamaica 
in ballast. She carried a crew of fifty-two, all British except for 
two or three.* She sailed for Nassau as did the schooner " Prince 
Alfred" from London with her armament and stores as cargo. 
The American consul instituted proceedings against the "Oreto" 
in the vice admiral ty court at Nissaa;she was seized temporarily, 
and then restored. Both vcssda proceeded to Green Cay, a 
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desert island about sixty mOa frorn Nassau. There thc"Orcto" 
look on her annamtMit, changed her name to " Florida, " hoisted 
the Confederate Hag, and put to sea. 

Repeatedly the took on coal in British ports in excess of what 
would t>e ncccssar)' to cany her to the nearest port of her own 
country or some nearer destination. She alio took on a supply of 
coal with the full knowledge and consent of the [lort t^Bckls at 
Barbadocs without allowing three months to lapse ance her last 
coding in a British port. Both of these rules had been incor- 
porated in the InstructloDs from the British government, Jaoiuuy 
ji, t86a,' for the gmdance of port authorities in dealing with 
beUigerentvesads. Only once did the "Floridft" touch a Coofed- 
cratepOTt,andthatwaaat MobUcio t86i. She enlisted men at 
New ProirfdeDce, British West India, and repeatedly she re- 
maned in port more than twenty-four hours. She captured 
three Yankee merchantmen; fitted them out with guns, officers, 
ud nKQ; conimissionnl them as trndm; and these received the 
boapitaUties of Confederate veuels in British ports.' Over- 
aming nl^ insuperable difficulties, n-cn to combatting ycUow 
fever among the oew, the "Florida" in her career u|) lo the time 
of her capture in the faartior at Bahia, Brazil, 1S64, I 
or boitdcd over forty vessels carrying the United 
Bag. 

Tbe"No. 190" was launched on May 15, i86a, and diriste 
the "Enrica." On June 15, she took her trial trip.* She re- 
turned, was taken into dock to comfdete her outfit and to take on 
board coal and stores. Bullodi empbyed Captain Butdier, then 
serving with the Cunaid Line, to take the" Enrica" toTercrira. 
C^tain Semma had taken the C. S. S. "Sumter" into Gtbrai- 
lar, where be was being watched by two union \*cac]s. Rather 
than asMirae any risks, BuUocb cnlend thut the "Sumter" 
be sold to an English firm. This was done trchnically; the 
"Sumter" was then bfoughl to the Mersey, flying the British 
dag. Bod there converted into a blodude runner. C^>taia 
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s was thereupon ordered to take command of the "Eo- 
rica" at Terceira. 

The arguments of Adams had become so persistent and con- 
vincing at the Foreign Office, that on Saturday, July 26, 1862, 
BuUodi received information "from a private but most reliable 
source, that it would not be safe to leave the ship in Liverpool 
another forty-eight hours. " ' He decided accordingly to make 
an all day trial trip on Tuesday and so informed the Lairds. He 
ordered Captain Butcher to ship a few more hands and lay in 
some additional coal and stores. On Monday the "Enrica" 
came out of dock; on Tuesday morning she got under weigh; 
the invited guests on board. The guests returned in a tug at 
three in the afternoon; but the "Enrica," never; she was on her 
way to the Azores, without registry and without clearance 
papers. During those same days, on the Thames, at London, 
lay a barque, the "Agrippina," which took on board gun-car- 
riages, guns, ahot, and all necessaxy munitions and rquipmeol, 
and sailed for desolate Praya Bay. There, on the east side of 
Terceira, the two vessels met. The "Enrica" took on board her 
equipment, mounted her guns, changed her name to " Alabama, " 
and, on August 14, 1863, sailed out, flying the Confederate 
magn. Captain Semmes in command. 

In May, 1863, Semmes wrote from Bahia to Bulloch, " We are 
ha\'ing capital success. That 'Uttle bill' which the Yankees 
threaten to present to our Uncle John Bull, for the deprcda- 
tiona of the Alabama, is growing apace, and already reaches 
$3,100,000."* She nc\'er touched at a Confederate port; and 
she had no difficulty in replenishing her supply of coal and food 
from the meTchanlmen she captured. She followed purposely 
the shipping lanes in every sea and every climate. She remained 
as long as it was deemed prudent in the icy iogs off the New- 
foundland Bank ; then she harried and burned amid the steaming 
moisture of the West Indies; nest, she might be heard of in the 
Fadfic; and she surprised American shipping in the China Sea 
and in the Strait of Malacca. 
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From English vcMelx that «fac met, the "Alabama" recdvol 
every coune^ and rousing cheers, for was she not Engli&h built, 
were there not EogUihmen on board, had she not outwilted even 
the Yankee, and was she not drixing the Yankee merchant 
marine from the m*»? The Prescient of the Hoard of Trade, 
Milner Gibson, stated in a qwecb at Aahton-undcr-Lync, Janu- 
ary 10, ift64. thai for the year 1663-64, the number of British 
fihips clearing had increased to 14,000,000 tons as against 
7,000,000 (or all iomgn tonnage and he gave the decrease in 
American tonnage between Great Britain and the United Slates 
at about fort>'-»cvcn [icrcenL* 

The "Alabama" took on coal at Singapore. American mer- 
chantmen had been sufficiently driven from the Indian Ocean, so 
she had lo coal again, within three months, at Capetown. At 
Capetown, too, her tender, the "Tuscalooaa," was received as % 
bcUigercnt vc«d, although she had been an dd Yankee mcr- 
chftntmin, captured at set, never condemned by a prize court, 
and mmmiiiioned at sea as wdL The "Alabama's" last cruise 
took her through the Atlantic, along the coast of Africa and 
Europe to Cherbourg, France. There she accepted the challenge 
ot the union vessel, the "Kcarsarge," and after a gallant fight, 
went down, June 19, 1864. 

Since his \-iait to Terccira in August, 1862, when he saw the 
"Alabama" safely started on her mission, Bulloch had dc\'oted 
his energiea to the bu>'ing of vessels, of naval supplies, and to 
the so-called ImixI ironcbds. It had become the purpose of the 
Confedency to buikl a whole fleet of armored vessels capable of 
opening and defending the fioru under blockade. The escape 
of the "FloridR" lod the "Alabama" had increased the vfgl* 
lanoe of the American consul in Liverpool, T. U. Dudley, and ol 
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tbe American minister in London, Mr. Adams. Lord Russdl 
admowledged repeatedly that the foreign enlistment act might 
be evaded by subtle contrivances; "but her Majesty's govern- 
ment cannot, on that account go beyond the letter of the exist- 
ing law." ' For him and for British public opinon at the time 
there was no international law on the obligations of neutrals. 
He had no vision of what might have been the effect upon 
British commerce in the Boer War had President Kruger been 
able to obtain a "Florida" and an "Alabama" in the United 
States or in Germany; or in the Great War had Germany been 
able to obtain cruisers from the United States in 1916 under 
similar circumstances to the "Alabama." Adams pointed to 
the handwriting on the wall; and several Britons could read 
it; among them Cobden, Sir George C. Lewis and W. E. Forster; 
but the cabinet could not. Said Lord Palmerston. premier, in 
the House of Commons, July 23, 18G3, "I cannot, in the ab- 
stract, concur «ith my honourable friend (Cobden) in thinking 
there b any distinction in principle between muskets, gunpowder, 
bullets and cannon on the one side, and ships on the other. " 
He maintained that merchants had the right to supply "one of 
the belligerents, not only with arms and cannon, but also with 
ships destined for warlike purposes. " * 

The Laird iron-clads were in an advanced stage of construc- 
tion, when Adams and Dudley decided to lest their status and 
that of similar vessels under the foreign enlistment act before a 
British judge and jury. For this purpose the "Alexandra" was 
chosen. She had been built by Miller and Co., who had also 
built the "Florida." She had been launched on the day that the 
Danish Princess Alexandra entered London, previous to her 
marriage to the Prince of Wales. And she was lying in dock to 
havT her engines placed by SilUm and others of Fawcelt and Co. 
On March 18, 1S63. Dudley made a formal affirmation that he 
had reason to believe tliat the " Alexandra " was intended for the 
Confederacy in violation of the foreign enlistment act. This 
affirmation together with several affidavits were forwardCTl to 
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Adams, who presented them to Lord Kussell. Adams was 
dctmnined to push the case even tboufth the officers of the 
atiwn could not be moved to actt and for that reason hod asked 
for and obtaiiwd the services of WUliam M. Evwts. But the 
cabinet j-irldcd. 

On April 5, 1863, the MirveyOT of customs Bci;sed the 
"Alczandrm." On June aa the case of the Attorney Gen- 
eral vs. Silhra and others, ^-fatwilwg the "Alrxandm," came 
op before the court of eichequer at We«tmin!iter, the I«rd 
Oiicf Baroo, Sir Frederick Pollock, presiding. Distinguished 
cognad afipeared on both side*. For the crown, Sir William 
Atherton, her Majesty's Attorney Gmrral ; Sir Koundrll Palmer, 
her Majesty's Solicitor General, and Sir Robert Phillimore. For 
the owners Sir Uu^ Cairns. J. B. Uarslakc, George MtrUish. and 
James Kemplay. The information contained ninety-eight 
counts, charging that the defendants did attempt or endeavor 
to equip, furnLth, and fit out the vessel to serve against a power 
at peace with Great Britain. TIk arming of (he vessel was not 
dnrgcd at all. The vessd had been built under contract with 
Cbaries E. Priidcma of Liverpool at his own cost and risk. When 
sdnd the en^necrs, Sillim and others, had claimed her as being 
in their poneasioQ. TIk duuacter of her derign and construc- 
tion proved that she had a warlike destination. Evidence 
revealed that Bulloch had shown keen interest in her construc- 
tion as had other Confederate n«val and military officers. A 
good deal of intormalion was revealed about the " Florida" and 
the "Alabama;" but it ooukl have only a moral effect as hr as 
the "Alexandra" was ooDcenwd. It was shown that the builders 
had stated in coovcrmtioa that slie was intended for the Con- 
fcderau Kfvfce. 

In chaigiiiK the jury, the judge read passages from Story and 
Kent to fbow that powiicr and arras mi^t be shipped by the 
Tl**™"** of a neutral cauntiy to bclligcnnt&. Then he asked, 
" Why should ships be an exception? 1 am of opinion, in point 
o( law. they arc not." Hepointed out that it was admitted that 
the "Alaandia" was not armed. "It appears to me" he con- 
tiOMd "that if tnie (hal the 'Alabama' sailed away from Liver- 
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pool without any arms at all as a mere ship in ballast, and that 
her armament was put on board at Terceira, which is not in her 
Majesty's dominions, then the foreign enlistment act was not 
nolated at aU." The jury returned a verdict immediately for 
the defendanu.' C. F. Adams Jr. reports that the listeners in 
the courtroom cheered. The counsel for the crown tendered a 
bill of exceptions, on which the case was appealed to the court of 
exchequer chamber and Anally to the House of Lords; the crown 
losing in every instance. 

Charles Francis Adams had now exhausted all lawful means 
provided by Great Britain to save the United States from having 
its rights infringed by Great Britain allowing her ports to be- 
come naval bases for the enemy, and to save Britain herself in 
some future day when the tables should be turned, to say nothing 
of the award of $15,500,000 by the Gene\'a tribunal, which 
Great Britain had to pay because she did not have adequate 
legislarion upon her statute books. Like a good diplomat, 
Adams, cheerful and undaunted, expressed his appreciation ol 
the efforts of the British government in the case of the "Alex- 
andra" and proceeded to bring ever>' possible influence to bear 
upon Lord John Russell, who held the key to the situation 

By June, 1863, the fortunes of the Confederacy had reached 
their height both at home and abroad. It looked as though there 
could be no restricrions placed upon the construction of naval 
vessels in Great Britain. Indeed, on July 4, 1863, the first of 
the Laird ironclads took tlie water. In the latter part of i86a 
Mason and SUdell had promoted a proposal by Napoleon III to 
the courts of Britain and Russia to join in oSering mediarion in 
the American struggle, with an ajmisUce of six months as a 
preliminary. The Czar refused to join and the British reply 
meant the same as a refusal. In June, 1863, Napoleon m had 
invited two members of the House of Commons, Lindsay and 
Roebuck, to dine with him at the Tuileries. He declared him- 
self ready to cooperate with Britain in an immediate recognition 
of the independence of the Confederate States. And Rodiuck 
wti to force the hand of the cabinet by a motion to that effect in 
'Diplaniatk Contapontkitctn )86j: 181. 
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the House of Commons. Foiiimatcly, Roebuck bungled. The 
Emperor denied the stAtcmcnu imputed to him. And Roebuck 
withdrew his motion on July 13. 

In the meaatimc Adams had presented to Lord Russell the 
claims of American dtkens for depredations committed by the 
"Alabama" and the ' ' Ftorida." RusseDdisdaimedaUrc^MnMbiN 
ityforthcactsof theseves*clN.' However, telling events in Amer- 
ica bad occurred. Onthemoraingof Julytb.Adamsreceivednew^ 
of the victory at Gettysburg and three days later came the news 
(rf the surrender of Vicksbutg. The emancipation prodamation 
had received the most vindictive denunciation by the press in the 
tatter part of 1863;' but this in itself caused wide reading of the 
proclamation and a revulsion of pedlar feeling against the 
institution of sbvcry. After Vicksburg and Gettysburg this 
feeling nurtured by Cc4xlen and Bright became more manifest. 
But night and day shifts worked on the iion-clads in the Mersey. 
The Confcdemie agents attempted to conceal their trepidation 
by transferring the oontnci to a Froch banker, Bravay. who 
professed to act for the Egyptian govemmcnL They paid 
Lairds a gratuity of £5,000 for the consent to this transfer.* 

In August Adams became the guest of the Duke of Argyll at 
Inverar)-, a union sympathucer. The Dtikc was a member of the 
cabinet and briie%-cd that the iron-dads were built on French 
account. Adams disillusioned him. That evening the Duke 
wrote letters; one may have gone to Lord Russdl. When Adams 
relumed to London Rusaetl deuied earnestly to comply with 
whatever the international obligations demanded.* On Septem- 
ber 4 CoRsul Dudley notified Adams that one of the iron-dads 
was aboat to depart. Adams made another l^lpea] to Russdl. 
Rtnael replied that thetc was no legal evidence against M. 
Bnvay's cUn and that the govcniment could nut interfere.* 

On September 5, l86j, Adams made his memorable reply, in 
iriikfa he nid. "I trust I need not express how profound b my 
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r^ret at the conclusion to which her Majesty's government have 

arrived It would be superfluous in mc to point out to 

your lordship that this is war. No matter what may be the 
theory adopted of neutrality in a struggle, when this process is 
carried on in the manner indicated, from a territory and with the 
aid of the subjects of a third party, that third party to all intents 
and purposes ceases to be neutral." ' On September 8, a short 
article appeared in the Morning Post announcing that the gov* 
emment had decided to detain the vessels. The govcminent did 
so; and the bonds of the Confederacy fell fourteen points. In 
order to avoid another case like the "Alexandra," the govern- 
ment bought the Laird iron-clads for £210,000; the original 
contract price had been £187,500.' James Russell Lowell said 
later of this victory of Adams, " None of our generals in the field, 
not Grant himself, did us better or more trying service than he in 
his forlorn outpost of London. " 

Englishmen began to subdue their commercial fervor. The 
ship owners of Liverpool petitioned Parliament to pass an ade- 
quate foreign enlistment act. No one put the idea more point- 
edly in the House of Commons than did the head of the banlting 
house of Baring Brothers on May 13, 1864: " Under the present 
construction of our municipal law there is no necessity that a 
bdllgerent should ha\'e a port or even a seashore. Provided 
she has money, or that money is supplied 10 her by a neutral, she 
may fit out vessels, and those vessels need not go to the country 
to which they are said to belong, but may go about the seas 
dealing destruction to British shipping and property. " Succeed- 
ing events pointed the way. The House of Rcprescntati*'es 
passed a bill, July, 1S66, designed to remove the prohibition 
■gainst selling ships of war to foreign citizens or governments at 
peace with the United States. The unrest in Europe over the 
former Danish Duchies and finally the shadow of the Fntno^ 
Pnisdan War led Parliament, in 1S70, to pass stringent modifies* 
tions of the foreign enlistment act. 

This change of conscience in Great Britain added to the 

■ Diplomatic Cam 
■Aduna, Tftaty oi 
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stmigth of the rcqiKsU by Aduns for coinpai»tion (or the 
<lamiigc!> cummitled by the cniiaen. Great Britain rcfuwd 
consistently until tS68 tounime uiy mponsibility. It needs 
be aaid that the United States bcfog^ the issue by (leroanding 
rambuncment (or damages incuirtd by the British proclama- 
tion of neutrality, which greatly encouraged the Confederates, 
for the cost of chasing the cniiiers, and for loss incurred by the 
tnuufer of vcsaeb to other flags. These constituted the w-called 
"indirect damages" or "national injuries." 

On August 17, 1866, Seward sent to Adams one of the most 
important papers on this subject A diange of ministry had 
taken place. The Libcmls bad gone out and the Conservatives 
with Lord Derby at the bead had come in. Lord Stanley took 
charge of the Foreign 06ice. Adams was to present "in it re- 
spectful and earnest manner" to Stanley a long list of claims of 
American dtiiens for fleprtdstions committed by (he cnjisers. 
Adams was to point out that, "While as yet the civil war was 
undev^oped. and the insurgents were without any organized 
military force <a a treasury, and long before they pretended to 
have a flag, or to pat cither an armed »hip or c\'cn a merchant 
veaad tqioi the sea, her Majcst>''5 govemnient, acting precipi- 
taldy.as we have always complained. proclaimed the insurgents 
a beUigercnt power, and conceded to Ihem the advantages and 
ptivilegei of that character, and thus raised them in regard to the 
prosecution of an unlawful aimed insumctton to an equality 
with the United States. This govcrametit has not denied tliat 
it was within the sovereign authority of Great Britain to assume 
this attitude; bat, on the other hand, it inustcd in the be^nning, 
and has continually insisted, that the assumption of that atti- 
tode, unncoeawrily and prematurely, would be an injurious 
proceeding for nfiidi Great Britain would immediately cane 
under a full rcspootlbility to justify U, or to imder redress and 
tttlBBnity. " Adams should then nentiao the inadctjuacy of the 
ktmn of Great Britain to propeHy maintain her neutrality. 
WhOe fatffalinK upon the dabna he could propose that if Great 
Britain had any counter claim* the United Sutes would be 
wflUng to have ihem ooosidered, and thus nanove at one time 
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"by one comprehensive settlement, all existing causes of mis- 
understanding. " ' 

On November 30, 1866, Lord Stanley replied to the communi- 
cation. On the subject of liability incurred by the hasty recog- 
nition of the belligerency of the Confederates, he maintained 
that it was the President who had first recognized their belli- 
gerency by proclamation of a blockade. And he rested his 
conclusion upon the decision of (he Supreme Court in the cose of 
the "Hiawatha" and of the highest court in the District of 
Columbia in the case of the "Tropic Wind." Lincoln issued his 
proclamation of a blockade on April 19, 1861, and the Queen's 
proclamation of neutrality bore the date of May 13, 1861. On 
this point Lord Stanley held "no reference to arbitration is 
possible. " On the score of the damages inflicted by the esc^>cd 
cruisers, he refused to admit liability. But he expressed that 
her Majesty's advisers were "fully alive to the inconvenience 
nUch arises from the existence of unsettled claims of this charac- 
ter between two powerful and friendly governments 

they will not be disinclined to adopt the principle of arbitration, 
provided that a fitting arbitrator can be found, and that an 
agreement can be come to as to the points to which arbitration 
shall apply." ' 

Seward refused to yield on the indirect claims. Another 
year passed with no result apparent but an increase in tlie ill 
mil between the two countries. Irishmen, who bad become 
naturalized Americans, went back to foment trouble among 
their countrymen, which caused disputes about the rights under 
naturaUiation. The North Atlantic fisheries reverted to an 
unsettled state after the abrogation in 1866 by the United 
States of the reciprocity treaty of 1854. Possibilities of hostility 
existed in the unsettled boundary relating to the island of San 
Juan. On January 13. 1868. Seward proposed again the arbi- 
tiation of all cbims. Shortly afterward, Adams resigned 
as minister and was succeeded by Reverdy Johnson of 
Mar^nd. 
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Both Johnson and Senrd became ta^et to achieve a srtile- 
mcnt of the disputes with Great Britain during their tenure of 
office. Several agiccmcnta were signed, not one was ratified; 
among them was one on clainis, January 14, 1869, the so-called 
Johnson-Ckxcndon Convention. The "Alabama" daimi were 
not expressly mentkned. AU claims should be submitted to a 
board of (our. Should a claim (ail to obtab a majority vote, the 
commissioners could afpee upon an um(ure; and If they failed to 
agree, the umpire should be dioaen by lot.' This haphazard 
method would hardly permit a careful consideration of a man's 
ciualifications to pass upon a difference nor would it secure 
harmony in the various decisions on points in dispute. 

When the convention reached the Senate, Sumner opposed 
it because it coniained "not one word of regret," because it 
provided for the settlement of private chums only, and 
because Great Britain assumed no responsibility (or conceding 
bdUgerency to the Confederacy, nor (or building and equip- 
ping the craiMn. The private claims he estimated at about 
$i$fioofioo. But the years d war and costly sacriJice which 
England bad added by her acts could not be estimated. He 
mentioned 9t io/xx>,ooolor the natiooal loss of the merchant ma- 
rine, due to the Irainfer of vends to British ownership; but that 
was, be ctnteodcd, one of the snaOest items.* Tbe Senate re- 
jected the cQovention 1^ a vote of t to 44. Of course, tbe 
Btiatncd idatiaaB be t ween PrcNdent Jofanaon and Congrcas must 
be taken as one of tlte reasons for the ded^veness of the vote; 

When Grant became President, Hamilton Fish succeeded 
Seward as Secretary of State and John Lothrop Motley suc- 
ceeded Revcrdy Johosao as minister to England. Because 
Motley astumed to pnamt the views of the chairman of the 
Senate committee en foreign relatioM, Sumner, cqwdaliy on 
natiooal cUnt, rather than tboee of tbe Secretary of SUte, 
FUt had to tianiler the negotiations to Washington, and, en 
Gnafa btttMsnce, he had to recall Mot Icy. 

At tUa Mage an unofficial and exceedingly helpful pcrMoage 

•MptgiMlk Cofm 



igi 



LEADING AMERICAN TREATIES 



brought his influence to bear. John Rose was of Scotch birth, but 
he had made a fortune and a political reputation in Canada. He 
was a member of the ministry there and he was serving as British 
commissioner on the board created by the Treaty of 1863 to 
settle the outstanding Oregon claims. He had as such won the 
friendship of the counsellor for the United States, Caleb Cush- 
ing. The two talked over the "Alabama" claims and agreed to 
coSpeiate in bringing about a settlement. Id June of 1869 
Cushing at Washington wrote to Rose at Ottawa that he had 
seen Secretary Fish and arranged for a meeting. "I am not 
sanguine of the immediate conclusion of such a treaty as cither 
you or I might desire. But I think the time has arrived to 
commence, " ' 

Rose came. At the dinner table with Fish on July g, 1869, the 
firet of a series of discussions took place, which resulted in the 
Treaty of Washington two years later. Fish thought that the 
time had not arrived for a settlement, that Sumner's speech on 
the indirect claims had led Americans to expect too much, and 
that the rejection of the Johnson-Clarendon Convention for the 
reasons given by Sumner had irritated the British. He felt that 
when the excitement should subside, if Great Britain would send 
some person of hijfh rank to express some kind word of regret, a 
settlement could then be reached. And he outlined a scheme 
which was the one virtually carried out.' Rose left immediately 
for England to confer with public men there, with whtnn be had 
no doubt been in communcation previously. 

Rose reported to Fish periodically on progress made mth 
W. E. Forster, John Bright, and Gladstone. Frequent exchanges 
of notes took place between Fish and Edward Thornton, the 
British minister in Washington, but no common basis for an 
agreement could be reached. However, international events 
furnished their assistance. Early in July, 1S70, the news spread 
that General Prim had offered the throne of Spain to Leopold 
of Hohenzollcra-Sigmaringen ; and on July 13, 1S70, Bismarck 
transcribed the Ems telegram. France declared war on Prussia, 

»C. F. Adftnu. Trtaty of WaiUnsten: ui. 

■ J. C. Baocinlt Davb, Ur. Fiik and Ike Alabam* Claimt: 45. 



I 



THE TllEATV OF WASHINGTON, 1871 393 

July ig. On September 2 Napoleon III surrendered at Sedan. 
Britain did not know when it might become necessary to inter- 
vene. The need for having her diOerences with the United 
States settled became greater. Fish saw his opportunity and in- 
serted En the President's annual message, December 5, 1870, a 
regret that no conclu&ion had be«n reached with Britain and a 
rccanunendatioo that Congress authorlu: the appoititmciit of a 
commission to take proof of the amount and the owncr^ip of 
claims and that Congrcas would authoriiv their payment, so 
that the government would have the ownership and the respon- 
sible control of all claims against Great Britain. 

On January 9, 1871, Rose arrived in Washington on a confi- 
dential mission. He dmed with Fish on the evening of the same 
day. Their conversation lasted until about three o'clock the 
next morning. Tlie Assistant Secretary of State, J. C. Bancroft 
Da^-ts, was the only other person present, and he preserved a 
mcroonuiduni of tbc lesding points. 

Rose stated that be had been authorized unofficially to ascer- 
tain what could be done to Mttle all pending questions by a joint 
conunisMon modelled I^>on that whkh negotiated the Treaty of 
Ghent; and he dwelt upoo the urgaicy of an immediate settle- 
ment. Fish replied that before be agreed to such a commission 
he wanted some astorance o( its tucceas and asked if Britain 
was ready to admit liability for the "Alabama" claims. The 
British government would not admit such liability, said Rose; 
but he gave it as hts judgment that Britain would be willing to 
submit the claims to artutntlon. With his usual candor Fish 
ciqilatned that it would be uadess to negotiate a treaty which 
HA not admit nch liability, that the afanosl unanimous vote 
of the Senate against the Johnson-Clarendon Convcniioa re- 
vealed the opinion ol that body 00 the clauns, and that if Great 
Britain ibouU accept UafaUity for the acts of the "Alabama," the 
United States might be willing to submit the matter of liability 
for the acts of the other cruiscre to arbitration. Rose argued 
long and fotdhly a^Unst this view, submitting that if the two 
oatiaDS met in co nmii siiop, such a body would not break up 
witboot rtacUng an agnenmt, that the Confedcntes vdio 
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had fitted out the "Alabama" were now in the full enjoyment of 
their rights as American dtizens, and that, therefore, the ques- 
tion was a domestic one. Fish recognized that the latter argu- 
ment might be a good one if Great Britain had not recognized the 
belligerency of the South. He would not ask that Engl&nd 
should humiliate herself by acknowledging that her laws were 
deficient, but she might well feel that her local officers had been 
negligent, and that thereby the government had become liable. 
Rose mentioned, then, that the British government could not 
take the initiative on the "Alabama" claims, that it would pro- 
pose a commission to settle the San Juan boundary, the fisheries, 
and other Canadian questions. To this proposal the United 
States might accede on condition that the claims were also to 
be considered. Fish consented.' 

Two days later, January ti, 1871, Rose submitted a memo- 
randum, covering the points in the conversation, urging the need 
of a settlement before the approaching fishing season, and before 
the time of the Parliament should be taken up with Russia and 
the Black Sea question, with the relations of Prussia to Luxem- 
burg, and with the problems growing out of the Franco-Prussian 
War. "Supposing, then," said Rose, "that an attempt waa 
made to have Sir Edward Thornton authorized by cable, now, 
to propose such a commission with reference to all other sub- 
jects—omitting the "Alabama" — and that the United Stales 
were to say they would only agree, provided the Commis- 
swners were authorized to deal with the "Alabama" and all other 
subjects as well as with a %-iew to a comprehensive settlement; — 
mi^tnot the English Commissionerscome out at once "' 

The negotiations having reached this stage, Fish thought it 
best to lay Rose's proposals before Sumner, chairman of the 
Senate committee on foreign rebtions. Sumner deliberated 
for two days and then replied. January 17, 1871, that he ap- 
proved the idea that all sources of irritation between the Umt«d 
States and England should be removed Forever. As a preliini- 
muy step he advocated the withdrawal of the British Sag (nwii 
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the western hemapbefC, "indudinx provinces and Ulanrlft." ' 
Fish roUisod that to Incoipontf Sumner's demands in the nego- 
tiation meant no treaty and that, if he wanted a treaty, he would 
have to work without Sumner's cooperation. On that same day 
be began conferrin|[ with senators of both parties, outlining his 
plan of a treaty, and obtaining su[^>ort for his proposition. 

After fedtng the pulse of the Senate for a week. Fish invited 
John Ro«e and J. C. Bancroft Davis to his bouse lor dinner. 
Davis kept a memorandum of the convemtion. Fish approved 
of a previous suggestion made by Rose that a joint commisaion 
should meet in Washington toarrange a treaty but not to adjudi- 
catc the amounts or the validity of claims. The adjudication 
should be performed by arbitral tribunals. He had derided, alter 
consulutioQ, that it would be unwise to specify the "Alabama" 
daima as diflerentiated from those against the other cruisers, 
because such action might arouse oi^wsilion in the Senate. 
Ftifa would not, therefore, insist upon the admission of liability 
by Great Britain but upon a general statement that concessions 
ibould be made. Row niggesied that such a statement coutd be 
inacned in the protocol; to which Fish assented. Fish handed to 
Rom the memorandum of Sumner, which Rose read and re- 
tnnted. Flih said that tl the British commissioners should come 
on the basil indicated that the United Sutes government would 
^lare no effort to secure a favorable result, " even if it involved a 
conflict with the Chairman of the Conunittee on Foreign Rela- 
tions in the Senate. " Rose replied that be would communicate 
by cable with hb government the result of the interview.' 

RoK cabled. Earl Granville assented, even to the extent of 
expressing regrrl (or the exape of the "Alaba m a" and iu depre- 
dations; but be instated that the points of law involved should be 
•obmitled to arbiimlioru Having prepared the way for the 
fdnnal neBOttations, Rose willingly stepped to one side. On 
January 16, 1871, Sir Edward Thornton handed to Secretary 
Fish a note proposing the appointment of a joint high commis- 
skn to treat on the fisheries and on all qucatioos affecting the 
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idatioDS of the United States with British North America. Fish 
accepted on January 30, with the provision that the claims 
arising out of the acts committed by the "Alabama" and the 
other Confederate cruisers should be included. Thornton ap- 
proved the addition of these claims, February i, and asked that 
all claims, British and American, arising out of the acts com- 
mitted in the Civil War should be included. Fish agreed, Febru- 
ary 3, 1871.' Officially, these four short notes, written within a 
week's time, brought to a successful conclusion the efforts of 
twenty months of brilliant secret diplomacy. 

President Grant appointed the Secretary of State to head the 
American commissioners ^ the others were Samuel Nelson of the 
Supreme Court, R. C. Schenck, minister to Great Britain, E. R. 
Hoar of Massachusetts, and George H. Williams of OregotL For 
Great Britain appeared Earl de Grey and Ripon, a member of 
Gladstone's cabinet, Sir Stafiord Northcote, member of Tarlia- 
ment, Sir Edward Thornton, minister to the United States, 
Montague Bernard, professor of international law at Oriord, and 
Sir John A. Macdonald, premier of Canada. They met in 
Washington, February 27, 1871, and exchanged copies of their 
full powers, which were found satisfactory.' The British com- 
missioners gracefully proposed that Secretary Fish should act as 
chairman; but Fish felt that this would entail uimece^ary for- 
mality and expressed the desire that no president be named. 
The commission held thirty-seven long sittings, February 37 to 
May 6, 1871. 

As concluded, the treaty consisted of a preamble and forty- 
three articles. The first subject taken up consisted of the claims 
on account of the acts of the "Alabama" and the other cruisersi 
and articles one to eleven of the treaty were dc\'otod to it. 
These claims were to be referred to a tribunal to consist of fi\T 
arbitrators, one to be designated by each of the following, the 
President ol the United Slates, the Queen of Great Britain, the 
King of Italy, the President of Switzerland, and the Emperor of 

' Uoote, /alvaoltma/ Arbitratioiu, I.: ^\i, and Fortign RfUtJotw. 1871: 
■Fordgn RcUtfam, 1871: 495 lor protoCDL 
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Bndl. TbcsearbitiatonthooMmeetatGenevBanilaniajority 
might mtdfr in amid. Caaa and counter casca for the parties 
were provided for, as well aa written and oral arguments. The 
British commifisioners expressed on the part o( their govenunent, 
in a friendly spirit a regret "for the escape, under whatever 
drcumstanccs, of the 'Alab&ma' and other vessels from British 
ports, and for the depredations committed by those vcsaels." 

The American commissioners were very anxious to define the 
term, neutral duly, for the guitlance o( the future tribunal. The 
debate on this subject occupied the time tor six scs^ons. The 
British had been instructed to revi^ the rules of maritime 
neutrality; but, they contended, this was for future guidance 
alone. The Americans imuslcd that these rules should be made 
to apply to the "Alabama" and the other escaped cruisers. And 
the>- won their point; althou^ the British inserted the state- 
ment that the three rules of due diligence were not international 
law at the time the crubera cKSped, but out of a dedre to 
strengthen friendly rebitioos Great Britain would consent to the 
afiplication of the rules in the coming arbitration. These rules 
were: 

"A neutral Govenunent is bound — First, to use due diligence 
to pnrvent the fitting out, aiming, or cqui[^ing, within iu juris- 
dictioD. of any vcaael wfaidi it has rcasotiable ground to believe 
is nttended to cruise or to cany cnt war against a Power with 
which it is at peace; and also to use like diligence to prevent the 
departure from its jurtsdtction of any vessel intended to cndse 
or cany oa war as above, such vend hax-ing been vpedaHy 
adapted, in lAole or in part, within sudi jurisdiction, to warlike 
lae," 

Fish had used in the first draft " to use active diligence to 
pce\-mt the con*iruciion, fitting out, "etc. The British objected 
and tried to insert the phrase, " reasonable care. " Fiiully, they 
adopted Eari de Gr^s lugBeMioQ of "diK diligence. " ■ The 
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British objected to the tenn "construction." Justice Nelson 
uplained that the American courts had held that" construcUon" 
was covered by the tenn "fitting out." The British thought 
the word loo broad, and so it was omitted. 

A neutral government is boimd, "Secondly, not to permit or 
8U0er cither belligerent to make use of its ports or waters as the 
base of naval operations against the other, or for the purpose of 
renewal or augmentation of military supplies or arms, or ihe 
recruitment of men." 

■■ Thirdly, to Kiercise due diligence in its own ports and waters, 
and, as to all persons within its jurisdiction, to prevent any 
\'iolation of the foregoing obligations and duties. " 

The foregoing rules and the principles of international law not 
inconsistent therewith were to be applied to each vessel sepa- 
rately. The tribunal was given power to award a gross sum; 
if it was found that Great Britain had been negligent. The two 
parties agreed to abide by the award as a final settlemeflt. 

Before taking up the remainder of the treaty, it will be well 
to see how the "Alabama" claims were settled. Great BriUun 
i^pointed as her arbitrator Sir Alexander Cockbum, Lord 
Chief Justice of England; the United State. Charles Francis 
Adams; the King of Italy, Count Frederick Sclopis; the President 
of Switzerland, M. Jacques Suempfli; and the Emperor of 
Brazil, Viscount d'ltajuba. The agent for the United States 
was J. C. Bancroft Davis, and the agent for Great Britain, 
Lord Tenterdcn. As counsel for the United States speared 
William M. Evans, Caleb Gushing, and Morrison R. Waite. 
Sir Roondell Palmer appeared alone as British counsel, but 
Montague Bernard and Mr. Cohen sat at the table with him. 
The tribunal met on December 15, 1871, at the Hotel de Villc 
in Gcne\-a. On the motion of Adams, seconded by Cockbum, 
Count Sclopis of Italy was chosen president. 

The cases for the United States and Great Britain were then 
delivered by their respective agents. The tribunal directed that 
the counter cases and additional documents be delivered to the 
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McnUry on or before Ap'il 15. 1871. On the following day, the 
tril>un^ adjouraed 10 meet again on June 15. 

The authorship of the American case b justly attributed to 
J. C. Bancroft Davis, who had the astlsance of the members of 
the American coutud and of President Woolscy of Yale. The 
case reviewed in an able manner the beginnings of the Civil War, 
the relations of the British to the Southerners, the proclamation 
of neutrality, the duties of Great Britnin as a neutral in the light 
of the three rules of due diligence and of the principles of inter- 
national law. The case presented the facts in the building and 
equipping of the cruisers, of the "Alexandm" and the decisions 
by the courts, of the attitude of Lord Palmerston, Earl Russell, 
and of the local officers in Nassau, Trinidad, Gibraltv, Oipe- 
town. Singapore, and Melbourne. The favoritism granted Con- 
federate vessels and the discrimination against Union vessels were 
portrayed. The case pointed out wherrin Great Britain had 
failed to perform her duties as a neutraL The case closed with 
the pica that the tribunal should award a sum in gross to the 
United States to cover: 

t. The claims for direct kMSca gttiwing out of the destruction 
of vessels and their cargoes by the insurgent cruLsers. 

]. The natiooal expenditures in punniit of those crui«crs. 

j. The loss of the transfer of the American commercial marine 
to the British flag. 

4. The enhanced payments of insurance. 

5. The prolongation of the war and the addition of a large 
sum to the cost of the war and the siq>presaion of the rri>eIlion.* 

Interest was asked for at the rale of 7 per cent, the legal rate 
in New York, from July 1, 1863, as the most equitable <lay. 

The British case cooccivcd of ocutrKlity as cynooymoia with 
"impartiality toward the beQigetoit powers."* It compared 
the British proclamation of neutrality and orders to enforce it 
with those of other powen. The Confederates had com[dained 
that United States venels had been favored in British ports. And 
the United States vessels had obtained coal more frequently fai 

■Gsaen AiUtnUn, I.: ttj. 
•Ibid, I.: III. 
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the West India ports than had the Confederate vessels.' But the 
law had been laid down alike for both belligerents. Great 
Britain had used " unremitting care and \igilance. " Even the 
"Alabama" had been ordered seized; and it was not for lack of 
due diligence that the vessel got away. "A vessel becomes a 
public ship of war by being anncd and commissioned" was laid 
down as a principle of international law.^ The " Alabama " had 
been armed and commissioned beyond British jurisdiction. This 
being so, when that ship appeared in British ports, it became the 
duty of Great Britain, as a neutral, to extend to her the privi- 
1^^ of a belligerent vessel. 

The British foreign enUsUncnt act of iSig had been modelled 
upcm the American neutrality law of 1818.* The government 
had applied that law in the case of the "Alexandra." And when 
it had lost in the courts for want of sufficient evidence and at a 
cost of £3700, the vessel had been seized again at Nassau, had 
undergone a trial, and been released at a further expense of 
£300. The "Florida" had been seized at Nassau, tried, and 
released for want of proof. The Laird iron<lads had been sdzed 
and the government had taken the extraordinary precaution of 
purchasing them for £i;o,ooo in order to prevent them from 
passing into belligerent hands. Two vessels had been seized in 
Glasgow, held on mere suspicion until the end of the war, and 
then retiiroed over to their owners. The officers of the govern- 
ment had given every attention to the complaints made by Con- 
sul Dudley and Minister Adams; but neither one had furnished 
evidence sufficient for the detention of the vcs,seb. 

The "Shenandoah" had been the "Sea King," a merchant 
vessel, British owned, and engaged in the New Zealand and 
China trade. On her last outward voyage from London with a 
cargo of coal, she had been transferred, November, 1864, at the 
Madeira Islands to the Confederate Slates. Her guns and equip- 
ment arrived from England in the steamer, "Laurel." After 
capturing and dcslro>ing a large number fif American merchaot- 
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men she put into the port of Melbourne for repairs. This 
accomplished, she put to sea, February 18, 1665. The Britinh 
case odmittod that scvcrnl men had bcca clandestinely enlisted 
in the port and (hat her crew had thus been au^ented; but the 
case relied on the fact that the commander had, bdorc Ica^-ing, 
given his word in writing that no one had been enlisted since hi» 
arrival and that he had in no way \-iolated the neutrality ol the 
port.' The "Shenandoah" continued her depredations more 
than six months after the Civil War had closed. When she fi- 
nally arrived in Ltveqwol, the British government seized her at 
the request of Adams and handed her over to the United States. 
The vigilartce o( the British government had been, in this caw, 
defeated throu^ artifice and cortccalment ; but every actioa of 
the govenunent proved that due diligence had been observed. 
Shortly after the American case became known in London, 
expressions of a[^rehension on the indirect claims ^ipeared in 
the British joumaU. The Times for January 1, 1873. urged that 
Britain should stand upon her rights, should not wait for the 
decision by the tribunal, but demur to claims for indirect darn* 
ages. The Morning Advertiser for January 4, 1873, asked if 
these demands had been referred to arbitration. If they had not, 
the demands "must either be at once withdrawn, or we must 
withdraw from the treaty. " II these dcmatuis had been referred, 
the jurisdiction of the court ought to be repudiated. In Parli' 
amcnt a cabinet crisis drvckipcd. It became difficult to sell 
United States bonds and American stocks. Disiacli in the oi>- 
position pointed out that the American case demanded of the 
country a tribute grater than could tre exacted by conquest. 
Gladstone replied (hat there could be only one true and unam- 
biguous mnning. Statements by the British commis^oncn re- 
vealed that there was no onanimity on irtiether tha dainu wen 
or were not excluded. The American commiaiioiKn wen* unani> 
ntous that the indirect claims had not been excluded, and, in- 
aanucb as the treaty stipulated that "all coraptiinU and cbUma 
ca the part of the United States" on account of the "Alabama" 
and the other va«ls shoak) be adjoalcd, these bdirect clafani 
■Cans AiWntfaa. t.: «os. 
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were therefore constructively included. Considerable discussion 
took place between the Foreign Office and the State Depart- 
ment. But the sa\'iour of the situation was the American 
arbitrator, Charles Francis Adams. Before he sailed for Geneva 
Adams expressed the opinion to Fish that as a matter of public 
law a state was not liable in damc^es for injuries like those 
listed under the indirect claims. Fish suggested that he ex- 
change opinions with Cockbum or some member of the British 
inet; thus giving the government assurance that the Ameri- 

ftand British arbitrators agreed on that point.' 

riving in England, Adams learned that Sir Alexander Cock- 
Irlini regarded the arbitration as dead. He saw several members 
of Gladstone's cabinet and proceeded to Geneva. There he 
found that the British agent had been instructed to obtain an 
adjournment of the tribunal for six months or to come home. 
Adams laid his plan before the American agent first ; who saw the 
members of counsel on both sides while Adams consulted the 
other arbitrators. The result was that at the meeting of the 
tribunal on June 17, 1872, an agreement to exclude the indirect 
claims was in sight. On June 10, Count Sciopis declared that 
ihe members had arrived, individually and collectively, at the 
decision that upon principles of international law the indirect 
claims did not constiiule a "good foundation for an award of 
compensation or computation of damages between nations, and 
should upon such principles be wholly excluded from the con- 
sideration of the tribunal in making its award, even if there were 
no disagreement between the two governments as to the com- 
petency of the tribunal to decide thereon."* The agents 
recdved, thereupon, instructions from their governments to 
proceed with the case. 

The indirect claims being eliminated, only two points in the 
American case remained, i . The claims for direct losses growing 
out of the destruction of vessels and their catpjes by the insur- 
gent cruisers. 3. The national expoiditures in the pursuit of 
those cruisers. 
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TIk counter caaes with documents hod been delivcted by the 
agents to the Kcretary of the tribunal on April ij, 1873. On 
June 15 the printed arguments had been dcUvcmd. Thecounscl 
for ndther party could thereafter preaent as a matter of ri^t any 
further arguments or elucidations either onUly or in writing. 
Article V of the tmty specified that the arbitiators alone could 
call for further arguments on any pcnnts indicated. The tribunal 
did call for such argument^i on seven different polni», 1, the 
meaning of due diligence; i. the effect of a commission on a 
bdligtircnt vessel entering a neutral port; 3, the amount of coal 
that a neutral may furnish a belligerent vcaad; 4, the recndt- 
ment of men for the Shenandoah in Melbourne; 5, the effect of 
the entry of the Florida into the port of Mobile; 6, the question 
of interest and the rale; and 7, the amount of damages.' 

As soon as Stacmpfli had received the cases and the counter 
caaes of the parties, he secluded himself in an Alpine retreat to 
muter their contents. And when the tribunal met on June 15, 
be appeared with abstracts of evidence and elaborate!)- written 
opinions on the main questions involved. This gave him the 
advantage over Adams even, familiar as the latter was with the 
history of the claims; not to mention the advantage over Cock- 
bum, who had been convinced the tribunal would break up in 
failure and who admitted that he had not yet begun to examJite 
the cause. At the session of July 15 Staempfii submitted a 
program, propoang thai the tribunal should consider the facts 
and the principles of law in the case of each cruiser in regular 
order. Ele mentioned thai this order was the one he had pursued 
in the examination of the evidence and arguments and that he 
had reached condnsioDs on all points, though these were subjea 
to modificatioo. Cockbum protested and submittal that the 
principica of law shoukl he agreed upon before oonsidering the 
hcts nnpecting the veaads.' B&ran Itajuba obaerved that such 
• plan wmld cotmime mtich time in theocetEcal discussion. 
"We aie hcfc as Judgaa," letorted Cockbum, "and as audi muat 
dtUbeme slowly." Count SdopbrqiHed, "It ia not n 
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for Lord Cockbuni to state that we are here as judges. We all 
have felt from the comiaencement and still (eel a deep apprecia- 
tion of our duties as such. I have presided for many years in the 
highest tribunal in my country. There the facts are universally 
discussed first, then the principles which go\'em them. " ' 

The various questions involved and the decisions reached were 
well summarized in the award. This was read at the thirty-third 
conference on Saturday, September 14, 187a. For the first time 
the doore of the Salle des Conferences of the Hotel de Ville of 
Geneva were thrown open to the public. The secretary read the 
official copy of the award in English. Four arbitrators concurred 
in the award; Cockbum did not and handed in a bulky and 
contentious dissenting opinion,^ which was not read. Tbc 
archives were deposited with the council of state at Geneva. 
Thereupon, the president declared the labors of the arbitrator 
to be finished and the tribunal to be dissolved. 

The award stated that the arbitrators had been governed by 
the three rules of due diligence and by the principles of interna- 
tional law not inconsistent therewith. The due diligence men- 
tioned in tlic first and third of these rules ought to be exercised 
by neutral governments in exact proportion to the risks lo which 
either of the belligerents might be exposed from a failure to fulfil 
tbc obligations of neutrality. The facts constituting the subject 
matter in this controversy arose out of such drcumslances and 
were of such a nature as to call for all possible solicitude by the 
British government in the observance of the rights and duties 
involved in its proclamation of neutrality. The tribunal held 
that the commissioning of a vessel by a belligerent did not ab- 
solve the neutral in whose jurisdiction it had been constructed, 
equipped, and armed from responsibility for the acts of the \-es9el 
after it had been commissioned ; nor could the consummation of a 
fraud by a belligerent become the means of establishing the 
innocence of the neutral. 

The privilege of exterritoriality accorded the vessds of war of a 

* Moore, Imltmationai ArbHralioiu, I.: 64B, and GaieVK AlUtntkn, IV.: 
■Genrvs ArMtrktion, T\'.: ij»-S44. 
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belligerent in ncutnl ports by ihe law of tuUous w«s a privilege 
and not a right and proceeded solely from courtesy and mutual 
deference and could not t>e uMd by the neuliml to protect ocLi 
done in viobtion of neutrality. The fa^^t that the United States 
was in some instances unable to give Great Britain due notice 
that her neutrality was being violated served in no way to 
shield the latter. 

In the case of the " Alabama " Great Britain failed to use due 
diligence in stopping her construction and in preventing the 
"Agri[^ina" from carrying the equipment and armament from 
England to Terceira. The onlers for her seizure came so late 
that they could not be executed. After the vessel hod escaped 
Great Britain failed to take proper measures for her pursuit and 
arrest. Moreover, the "Alabama" was permitted to coal freely 
in British colonial ports on several occasions with no effort bdng 
made to seise her. All of the five arbitrators agreed in thU case 
that Great Britain had failed by omission to fulfil the duties 
prescril>ed in the first and third rules of due diligence. Cockbum 
did not agree with the reasons of the other four judges but he 
reached the same conclusion. 

In permitting the construction of the "Florida," her escape 
iiaa Uverpool, her rdease from Naasau, her enlistment of men, 
taking on suppbes and armament with the aid of the British 
vcnel "Prince AUred" at Green Cay, Great Britain had been 
gtiiliy of negligence. The "Florida" had thenafter bcm per- 
mitted to coal f redy on various occasiona at British ports. And 
the fact that the " Florida " had entered the Confederate port of 
Mobile did not "extinguish (he reqxmsibility previously (0 that 
time incurml by Great Britain." By a majority of four to 
one the tribunal decided that in the case of the "Florida," 
Great Britain bad violated all three of the rules of due 
diligence. 

In the case o( the "Shenandoah" which had been engaged in 
the merchant tmde and left London as a mcrcbaot vessel under 
bcr ori^nal name of "Sea Kh)g>" under British rqpsiry and 
owncnhip, the tribunal agned anraimously that Great Britain 
bad abacjvwi due dfligeacc; that GraU Britain oouM In do way 
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be charged with responsibility for her transformation into a 
Confederate war vessel oS Madeira, nor for her career of deslnic- 
Uoo thereafter until she entered the harbor of Melbourne. But 
by a majority of three to two the tribunal held that, by permit- 
ting the augmentation of force through the enlistment of men 
at Melbourne, Great Britain had been negligent and would 
therefore be obliged to assume responsibility for the de- 
struction wrought by the "Shenandoah" after she left 
Melbourne. 

So far as the tenders were concerned, it was decided that they 
should follow the lot of their principals. The United Slates 
clfumed that Great Britain was responsible for the destruction 
committed by eleven other vessels for want of due diligence, but 
the tribunal absolved Great Britain entirely in ^x and excluded 
five from consideration for lack of evidence. 

The United States claimed indemnity for the cost of pursuing 
the cruisen. The tribunal held that these costs could not be 
distinguished from the general expenses of the war and that no 
allowance could be made. .Another claim was based upon the 
prospective earnings of the merchantmen destroyed by the 
cruisers; but the tribunal was unanimously of the opinion that 
this constituted no ground for an award inasmuch as these 
earnings depended upon future and uncertain contingenciea. 
On the claim of freight for the actual cargo, net freight only was 
allowed. Interest at a reasonable rate was recognized in princi- 
ple, but the amount was not specified. The tribunal expressed 
itself in favor of an award in gross. 

By a majority of four to one, the tribunal awarded (15,500,000 
in gold as the indemnity to be paid by Great Britain to tfae 
United Stales in satisfaction of all claims referred to the tri- 
bunal.' 

Public opinion in the United States received the announce- 
ment of the award with satisfaction. True, the indirect claims 
still furnished substance for parly caWI. In Great Britain op- 
inion appeared to be more divided. The disposition of the 
indirect claims was hailed as a victory and the sum awarded was 
■MAUay, TrWia, I: 717. 
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looked upon as a price which Briuin deaerved to pay.' Con- 
sidenbte doubt vok in the minds of wvcnl Englishmen as to 
the constmcliun of the thrw mica of due diligence, among these 
were Earl Granville, the head of the Foreign Office. Mr. Glad- 
stone, Venion Harcoun, and Roundcll Palmer. The Institute of 
International l<aw noted that the rules were declaratory of the 
law of nationit, at its session in Geneva, 1&74, but in order to 
eliminate disputes on the interpretation that body adopted a 
redralt of the rulest* Bismarck expressed himself as averse to 
approving the three rules, as they stood in the treaty, for Ger- 
many and so did Count Beust (or Austria. Tlic result was that 
ndtber Great Britain nor the United Stales urged other powen 
to accede to the three rules of due diligence as a definition of the 
oUiiptkas of a neatnl. Indeed, it may be said that the sub- 
Mance and the application o( those rules did not become a part 
of intematiaaal law until the Second Hague Conference, 1907. 
had cooipleted Its work.* 

For the adjudication and disposition of the money received by 
the Geneva award the United States had to set up two cxHirts. 
The first one found valid clsimsforonlySq,,{ib,i 30.15; so that * 
second court was crcAled to dispose of the remainder. The firet 
court consisted of five judges. It became their duty to examine 
all claims "directly resulting fntn damage caused " by the " Ala- 
bama," the "Florida," and the "Shenandoah" after she left 
Melbourne and to decide upon the validity of such claims in 
Kcordaoce with the "principles of Uw and the merits (rf the 
levenl caaei. " No claim could be allowed for damage covered 
by imumtce, for tmeamed freights or prospective profits, nor to 
an bsunnce con^wny unless it could show that its losses !a 
respect to war risks exceeded the sum of its premiums. Claims 
made by penons not entitled to protection from the government 
at the time of the loss should not be allowed, nor the claims of 
pcrsoBS wbo had (ailed to bear "true allegiance" to the United 
Stttadnrioff "the late tebeUiao." Interest at 4 per ccnL couh] 
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be allowed. In its genera! pravisions the statute kept within the 
lines of the award.' By a statute of March 3, 1S73, Congress had 
merged the amount of the award with other funds to be used in 
redeeming the public debt of the United States. A special bond 
for $15,500,000 was accordingly written out with a pen.' The 
Secretary of the Treasury was therefore directed to pay the 
judgments of the court " out of any such money in the Treasury 
not otherwise appropriated." 

Only one claim (or national losses was presented, that by the 
Secretary of tiie Navy for pursuit of the cruisers; and it was dis- 
allowed. Claims for injuries to the person were rejected on the 
ground that the United States had not mentioned such claims in 
its diplomatic correspondence with Great Britain and that Con- 
gress had intended to limit the claims to the loss of property 
only. On the subject of "true allegiance" the court held it 
insuflicieni that claimant had not been guilty of treason as 
defined by the constitution or that he had received a pardon. 
Pretty much all persons domiciled in the United States were 
considered entitled to the "protection of the United Stales." 
This included foreigners employed in the merchant marine and 
in the whale fisheries; but the court held that the claims of Brit- 
ish subjects so employed could not have been intended by the 
award to be included. On the claims "directly resulting" from 
the acts of the cruisers the court ruled out those based on a loss 
of catch due to being chased, those based on an average adjust- 
ment on a ransom bond, and those based on service rendered as 
cartel ships in taking crews of destroyed vessels to a place of 
safety,' In all the court disposed of 1,068 claims amountinj; 
to about $14,500,000. Of this amount the court allowed 
$9,316,125.15. 'I^e interest and proSts on the sate of the bonds 
made the remainder of the fund amount to $10,089,004.96. 
On June 13, 1R74, the remaining txinds in which the fund 
was invested were cancelled. Consequently, the fund did itot 
grow fiu-ther, 

' tS StAtuIes tl Larsr, 14;, 
■HjkIkII. <kmna Avard Aat: 178. 
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Five ciisKS of ckinunta arose for parUdpaUon in the remain- 
der: t, those who had had property destroyed by the inculpated 
cniiaen, that is, the "Alabama." " Florida," and " Shcoandosb;" 
3, those wlio had had property destroyed by the exculpated 
cruisers, that is, those Confedemle cniiserv for which Britain bad 
not been held responsible at Geneva; $, those who had paid 
higher insurance premiums because the Confederate cruisers 
roamed the seas; 4, thoiie who had underwritten risks on pro- 
perty destroyed by the inculpated cruisers and these wanted 
their claims considered l^)a^t from the premiums collected and 
on the same grounds as the insured; and 5, the claims of those 
who did not at all times during the war bear true allegiance to 
the United Suics.* 

In response to the demands of the claimants various propoaaLt 
were made in Congress. One was to return the remiunder of the 
fund to Great Britain. Another proposed to rex-ive the act of 
1874. .Still another would leav-e the matter with the Court of 
Claims. None of these plaiu met with favor. Finally, Congress 
passed the statute of June 5, 1883. It created a court with tliree 
judges which could render judgments for "claims directly result- 
ing from damage done on the high seas by Confederate cruisers 
during the late rebellion. " The damage done by the exculpated 
cruisers was therefore included. It coidd also render judgments 
for "claims for the pa>'mcnt of premiums for war risks, whether 
paid to corporations, agents, or individuals, after the sailing of 
any Confederate cruiser." Claims should accordingly be di- 
vided into two classes; mai the judgments in favor of the first 
dasa should be paid first; and if there abould not be sufficient 
mooey hi the fimd to satisfy judgmenu in hvor of the second 
clua, these should be paid proportionately. 

Of (he cases coming under the first das* the court di^iosed of 
1,601, with judgments in tmvot of 994 claimants to the aggregate 
BBWunt of I3.M6/H6.39; all baaed on damages committed by 
the exculpated cniisersi. llie omrt disposed of 4,144 cases 
axning imder the Mcand da» or war premium claimv Judg- 
ments veTCfeBderedbfavorofj,66> daimants to the aggregate 
> Hodwn, Cn<w Awani Atb: S7. 
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ftmount o( $16,311,944.53. The judgments of the second clus 
had of necessity to be prorated. The first court ruled out the 
claims of British subjects serving on the .\mcrican merchantmen 
destroyed by the Confederate cruisers as not being covered 
expressly by the statute. These claims were now included.* 

Articles XII to XVII of the Treaty of Washington provided 
for the settlement of claims of American citizens, other than the 
"Alabama" claims, and of British subjects growing out of the 
Civil War. Under the terms three commissioncre were appointed, 
J. 5. Fraser of Indiana by the United States, Russell Gumey by the 
Queen of Great Britain, and Count Louis Corti by the King of 
Italy. The treaty specilied that they should sit in Washington. 
This they did until an amendment was obtained which permitted 
them to sit in Newport. They completed their labors on Sc{>- 
tember 35, 1S73. The American claims amounted to about 
$1,000,000. Twelve grew out of a raid on SL Albans, Vermont, 
October, 1S64, made by Confederate soldiers who came as 
"peaceable individuals" by way of Canada. Four claims were 
lor damages for the alleged unlawful detention of vessels laden 
with saltpeterat Calcutta in January. 1862. All of the Aroericaji 
claims were dismissed.* 

On behalf of British subjects 478 claims were presented. Of 
these 187 received favorable awards by the commission, amount- 
ing to $1,939,819. Several of the awards were based on claims 
for cotton destroyed by the American military forces; for pro- 
perty confiscated on the assumption that it belonged to Confed- 
erates; for vessels captured at the mouth of the Rio Grande 
while lying in neutral waters and condemned by the United 
States prize courts; for unlawful warning off of British vessels 
from ports not under effective blockade; and for the conscription 
ef British subjects into the American army. In the case o( the 
"Springbok" an allowance of $5/365 was made for the detentioo 
of the vessel but nothing for her cargo that had been condemned. 
Claims based on the cotton loan bonds of the Confederacy were 
disallowed, as were those based on property destmycd by the 
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mOitary force* of the Confedency, utd likewbe thote based on 
the entire of the "Petertw^." ' 

Ankles XVIII to XXV and XXXH and XXXIII ot the 
Treaty o( Washiogton related to the North Atlantic fisheries. 
The Brilith n^oliatort wanted the redprocity treaty of 1854 
revived, but the Amcriouu refused. Tlic agfconent reached 
prov-ided for the liberty of Americans to take fiah of every kind 
except shell fi&h in conunon with British subjects on the coasts, 
shores, bay?, and harbors of Quebec, Nova Scotia, New Bruns- 
wick, and Prince Edward's Island in addition to the fishing 
ri^U obtained by the Treaty of 1818. The ri^ts of private 
property were to be resfwicted; and the salmon artd shad fisheries 
of the rivers were reserved for the British. A reciprocal provi- 
•km was made tot British subjects to fish in common with 
Amerkans within the three mile limil of the United States north 
of the thirt>--ninth parallel, which would not include Delaware 
Bay. Fnh and (isb oil were to be admitted reciprocally free of 
duly. The British n^otiators asserted that the privileges 
accorded American citizens were of greater value than those 
accorded British subjects. Consequently, a commission was 
created to evaluate the advantage enjoyed by Americans. That 
commission sat at Halifax in 1877 and awarded (5.500,000 in 
gold to be paid by the United States to Great Britabi for the ten 
year period that the treaty was to be binding. The United 
Sutcs protested but paid the award. As a safeguard for the 
future Congress passed a joint resolution giving notice that this 
port of the treaty would be considered terminated on July i, 
1S85. The final settlement of the fisheries di^nite did not come 
untO the Uagne arbitration of 1910. 

Articles XXVI to XXVIIT opened the St. Lawrence north of 
the iwrthem boundary of New York to American navigation. 
"nie ia\'igatioo of the Yukon, Porcupine, and Stikine was de- 
clared tree and open to British subjects and Ameriom citizens 
alike. Great Britain agreed to urge (be government of Canada 
to secure to American dtiien« the same prT\'ilcges on the Welland, 
St lawrence, and other canals as Canadians enjoy. The United 
/iilwafiirf AitHmitm, L: M; IV.: j|A »* 
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States agreed to urge upon the State governments to secure the 
same privileges for British subjects upon the various State 
canals as those enjoyed by Americans. The United States 
agreed that American citizens and British subjects should be 
treated alike in their use of the St, Clair Flats canal.' Article 
XXVIII provided for the opening of Lake Michigan to British 
subjects for a term of ten years after passage by Congress of the 
proper legislation. Congress did not and never has passed this 
Iq^lation; consequently this article remains inoperative. Arti- 
cles XXIX, XXX, and XXXUI provided for the reciprocal 
transit of goods in l>ond and for a slight modification of the 
coasting trade regulations. These articles terminated on July i, 
1885, on notice given by the United States.' Article XXXI 
speci6ed that New Brunswick could levy no duty on lumber or 
timber cut on American territory "watered by the river St, 
John and its tributaries," when floated down that river and 
destined tor the United States. 

The remaining articles, except the one on exchange of ratifica- 
tions, pertained to the settlement of the San Juan boundary 
dispute. This was submitted to the Emperor of Germany tot 
arbitration. The United States was fortunate in choosing for 
its representative the eminent historian and statesman, George 
Bancroft. The British representative was Admiral James C, 
Prcvost, who, like Bancroft, had personally participated in the 
history of the controversy. Emperor William decided on the 
Haro Channel which gave San Juan and numerous other islands 
to the United Sutcs.' 

In the number of issues involved, issues big with danger, and 
in the number of questions of long standing dispute put to rest, 
the Treaty of Washington ranks easily as one of the most impor- 
tant in American history. The enunciation of the principles of 
international law relating to the obligations of neutral states 
made the treaty take rank as one of the first in the world's 
history. The treaty has in every war since 1871 influenced the 

*itoait, Ditat, I.: 6j5. 

'See HarTuan'i meaugc of February *. iSqj. RJch«nlsoo, DC.: 335. 

'Hooie, /■liTiMMnM' ArbUralUmu, I.: jjg. 
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politkal k&in of every oMitiiunt and island, indeed, of the sea 
itseU. 

Pc4itkal principles, intenmtional as wdl as national, have 
an enduring a^>ect in so far as they correctly equess the needs 
o£ the state. The outsUnding characters who qxike the words 
of progress during these negotiations were Sir John Rose for Great 
Britain, Charles Fnutds Adams and Hamilton Fish for the 
United States. Grant and Gladstone might be included as the 
chkis of their respective governments. 

BIBLKXiRAPHY. 

Amjo, CluaUBs FRAMcts.— Cikdrks Frmieu Adsma. New VoA, 190a. 
Adaks, OUEUn FRAMCtt.— r*f IVmIji pf WaMmglen: Btfin and AJkr, 

I* Ut of 4 W— "w «"' "^ ft'f*- BoUon, iQoi. 
BuutAU), MomAouc— r<l« SnUnAy tf Grmt Britm* dmmt On A mmcam 

CM W». London. iSto. 
BuLLOdt, Jakes D.—TIu Sta^ Smwita «f Iht O^idtnU SUa i» Bmnft. 

t vnluinaL New York, iStf. 
CmUMO, Cau>.— fAc TVmIv tf W^Mrn/U^ New Vixfc, iS^j- 
DArayJ, C, BAinowrr.— i/r, FUk ^ Utt *<Wwm cW«. Bomoo, 

l>AVar*t. C BJOKmon.—Mt. Smmtv. Iki AUbtma Claim. «W TMr 

Srtfawtf. A tetter to the New Votk aenU, Ju. 4. 1878- 
Dt/Umtlk CtimfmimcM, iMj I* 1869. Wuhlngtoo. 
AxKiw JMrfwM, itTo 1* f<7<- WuhlDKUo. 
Hacutt, Fkank W.— ri( Gmoa ^wond .4£ti. Baatoo, 18S1. 
RxTxas, Gboboi H.— Cl«rfa .SiiiwMr. Philadelnha. loog. 
UacDomau)^ Sta Jamt A.— ifownri. (ediud by joMfih Pope), j volunm. 

Natncon, So SrAnoas.— £Vt £<««», amd Diarm. (EcSted 1^ Aiicbew 



I 

I 
I 

I 



CHAPTER XIV 
THE TREATY OF PASIS, 1898 



I 



"ArbiUstion preccdEs war. to avoid its borron; it doci not come after 
the trial by battle to enable either party to ocape its consequence*,"— 
From American Reply to a Proposal Made by ths Spasish Pbao 



At the Congress of Verona, 1822, Austria, Russia, Prussia, and 
France bound themselves "mutually and in the most solemn 
manner, to use all their e£forts to put an end to the system of 
representative governments in whatsoever country it may exist 
in Euro[>e, and to prevent its being introduced in those countries 
where it is not yet known. " That same congress commissioned 
France to reestablish absolutism under Ferdinand in Spain. 
This the Due d'Angoukmc accomplbhed when he entered Ms' 
drid with a French army. May 23, 1823. Thereupon, Ferdinand 
argued that to put down rebellion in the former colonies <rf 
Spain in America would be an object as holy as that of repladog 
him on the throne. Report had it that if France would assist, 
Fenlinand would reward her with the cession of Mexico or Cuba. 

The apprehensions of Canning concerning the openings for 
British trade in South and Central America were stirred. He 
notified France that the separation of the colonies from Spaio 
bad been decided by the course of events and expressed the con- 
viction that France would make no attempt to bring any of those 
colonies under her jurisdiction.' On August 20, 1823, Canning 
wrote to the American minister, Richard Rush: "Is not the 
moment come when our governments might imderstand etch 
other as to the Spanish American colonies? And if we can 
arrive at such an understanding, would it not be expedient for 
ourselves, and beneficial for all the world, that the principles of it 
^ould be clearly settled and plainly avowed?" He conceived 
of the question of the recognition of the independence of the (or- 
'Hook, Ditest. VI.: ^86. 
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mer Spaniah colonics "to be one of time and ditunuttnces." 
He diakvowed any intent on the pan of Gmt Britain to t«ke 
prmriiirin of tbon. But he could not with indifference sec them 
Inuuferred to any other power. He wanted to know if Rush 
(Ud BDt have power to negotiate and sign a con%'ention on the 
lubjcct. Co6]>cnlion between the United Slatea and Great 
Britain he felt would ward off any meditated juriadiction of 
European powers over the new world.' 

The American Secretary of State was John Quincy Adams. 
In his instructions to the newly af^tointed minister to Madrid, 
Mr. Nelson, he had on April 18, 1815, expressed himself on the 
war between France and Spain. " Whatever may be the issue of 
this war ... it may be taken for granted that the dominion of 
Spain upon the .\merican continents, north and south, b irrevoc* 
ably gone. But the islands of Cuba and Puerto Rico still 
laoain oociinally, and so far really, dependent upon her, that 
abe ytt po ew wts tbc power of transferring her dominion o%Tr 
tbcoL . . Cuba, ahnost within sight of our shores, from a 
multitude of considentions has becooic an object of transcendent 
jn^xMlance to the axnnerdal and political interests of our 
Union. Its commanding position with reference to the Gulf of 
Mexico and the West Indian stas; the character of its popula- 
tion; its situation midway between our southern coast and the 
island of San Docningo; its safe and capacioiu harbor of the 
Havana fronting a long Ime of our shore destitute of the same 
advantage; the nature of Its praductioos and of iu wanu, fur- 
nUung the siqiplies and needing the returns of a commerce 
iauBcnaely pcofitaUe and mutually beprf ri al, — give it an 
hlff^^'*" b the sun of our national mtercsts with which 
thai of no other fonign country can be compared, and little 
inferior to that iriiich binds the different members of this Union 
together." 

Adams feared an hivasioo of Cuba by France. And he com- 
mented on the refusal of Great Britain to join the Holy Alliance 
as foreboding an alliance between Grrat Britain and ^lain 
it Fiance. " As the prke of her alltaoce, the two remaining 
■MooK, Diful. VI.. Ho. 
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islands of Spain ia the West Indies present objects no longer of 
much possible value or benefit to Spain, but of such importance 
to Great Britain that it is impossible to suppose her indMerent to 
them." ' 

John Quincy Adams revealed thus an attitude of suspicion to- 
ward France and toward Great Britain. President Monroe 
asked Jefferson for an opinion on Canning's propositions. Jeffer- 
son replied, " The question presented . . . ia the most momentous 
which has ever been offered to my contemplation since that of 
independence. That made us a nation, this sets our compass 
and points the course which we are to steer through the ocean of 

time opening on us Our first and fundamental maxiiii 

should be, never to entangle ourselves in the broils of Europe; our 
second, never to suffer Europe to intermeddle with cis-Atlantic 
adairs. " ^ Madison received a similar request for an opinion. 
In his reply he asked "What is the extent of Mr. Canning's 
disclaimer as to 'the remaining possessions of Spain in America?' 
Does it exclude future views of acquiring Porto Rico, etc., as 
well as Cuba? It leaves Great Britain free, as I itodersand it, 
ia relation to other quarters of the globe. " * 

It was this international silualioD with respect to Cuba, 
as it appeared to American statesmen, that inspired the Monroe 
Doctrine as announced in the message of December 2, 1823. 
True, Russia came m for her share of suspicion. She had given 
active support to the intervention in Spain. Her minister in 
Washington, Baron Tuyll, informed Secretary Adams that Rus- 
a& had determined not to recognize any government recently 
fonoed in the New World, .\dams feared that Russia planned 
the extension of her jurisdiction indefinitely southward from 
Alaska and that, under the circumstances, Spain could not and 
would not resist. On November 17, t8j4, almost a year after the 
announcement of the Moiuoe Doctrine, he declared to Baron 
Tuyll: " that the United States of America, and their Govern- 
ment, could not set with indifference, the forcible interposttioa 

' It. Ex. Dor. III. 31 Cm«., I Ktt., 6. 
'Moore, Disat, vt: J94. 
' IWi. VI.. 397. 
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of any European power, other than Spain, dtha to restore the 
dominion of Spain over her emancipated colonies in America, or 
to establish monarchical i;ovenunents in those countries, or to 
transfer any o{ the |>ossessions heretofore or yel subject to 
Spain in the American hemisphere, to any other European 
power," ' 

The vital interesu of the United States in Cuba inspired 
the Monroe Doctrine. From that time on those interests have 
been permanent with slight changes in form only. Prom 1833 to 
the compromise of 1850, .\merican policy toward Cuba was 
characterized by a desire to prevent the transfer of the island by 
Spain to any other power. 

"Should you have reason to suspect" said Secretary Fnrsythe 
to Minister Vail at Madrid. July 15, 1840, "any design on the 
pan of Spain to transfer voluntarily her title to the island, 
whether of ownenh^ or posacasion, and whether permanent or 
tcmpoiary, to Great Britain, or any other power, you will 
distinctly slate that the United States will prevent it, at all 
ha2anl», as they will any foreign military occupation whatso- 
ever. " * 

During the decade fran 1850 to i860, American policy was 
characterised by efforts to aaiiex Cuba. The incorporation <rf 
Texas and of Califomia had af^xaled to the desire for expansion. 
Cuba appeared to be the next step . All the more so. because by 
the compromise of 1850, the almdy hemmed in slave states had 
been deprived of ihctr natural right to grow. Polk offered Spun 
in 1849 one hundred million dollan for Cuba. Spafai reJused. 
Then appeared the Ostend manifesto, ngoed by Soote, 
Buchanan, and Maaoo, declarfag that if Spain should refuse one 
bmidred and twenty million dollars, then, " by every law, human 
and divine, we ifaall be justified in wresting it from Spain if we 
poveas the power;. . . . . " Besides the volatile spirit of Soulfe 
tiro naaoni prompted thii action at Ostend. There existed an 
ippf diciM ion thkt Sfaia would cnaa^iate the slaves on the 
Utnd, wfaidi woold lender loeil "Ht***^ even mon mistable 
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and would have a disquieting effect upon the slaves in the aoath- 
cm states. Moreover, Americaos had acquired an easy leader- 
ship in the trade oE the island in spite of obnoxious restrictions. 
The import duty on flour was Sio a barrel; its market value in 
the United States n-as $4.50. This caused American floui to go 
to Spain to be reshipped in Spanish bottoms to Havana. Spain 
refused again to sell. And Secretary Marcy neutralized the 
threat of war contained in the manifesto. President Buchanan 
a[q>ealed to Congress in three successive annual messages for 
coSpemlion between the executive and legislative departments 
in the acquisition of Cuba, but Congress held back. 

American policy toward Cuba during the years from i860 to 
1895 was marked by non-interference and by an approval of the 
promised liberal reforms in the island. American enterprise 
was absorbed in domestic problems. Cuba fought a ten ycais' 
war for independence between 1868 and 1878. President Grmnt 
favored at one time a rKognition of the belligerency of the Cu- 
bans, but his move was deftly thwarted by Secretary Fish, 
Shortly afterward came the gradual abolition of slavery, the only 
important reform that Spain accomplished. 

In 1895 an insurrection broke out in the island again. Tanas 
Estrada Palma set forth the causes clearly in a letter to Secretary 
Obicy, December 7, 1895: "The causes of the insurrection ot 
1895 are substantially the same as those of the former revolution 
lasting from 1868 to 1878, and terminating only in the reprcsoi- 
tation of the Spanish Government that Cuba would be granted 
such reforms as would remove the grounds of complaint on the 
part of the Cuban people. Unfortunately the hopes thus hdd 
out have never been realized. The representation which was to 
be given to the Cubans has proven absolutely without character; 
taxes have been levied anew on everything conceivable: the of- 
fices in the island have increased, but the officers arc all Span- 
iards; the native Cubans have been left with no public duties 
whatsoever to perform except the [>a>-ment of taxes to the gov- 
ernment and blackmail to the officials, without privilege to mov« 
from place to place in the Island except on the pcrmisaioD of 
governmental authority. 
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"Spoin has framed the laws >o that natives have aubataoti- 
ally been deprived of the rigbu of auffngc. The taxes levied 
have been almuttt entirety devoted to the support of the anny and 
navy in Cuba, to pay interest on the debt that Spain has saddled 
on the Island, and to pay talarics of the vast number of Spanish 
office-holders, devoting only $746,000 for iatcmal improvements 
out o( the $j6,ooo,ooo rollccled by tax. No public schooU are 
within the reach of the nuuscs for th«r education. All the prin- 
cipal industries of the Island are hampered by excessive imposts. 
Her commerce with every country but Spain has been crippled 
in every possible manner, as can be seen by the frequent protests 
of shipowners and merchants. 

'"He Cubans have no security of person or property. Tbt 
judiciary arc instruments of the military authorities. Trial by 
military tribunals can be ordered at any time at the will of the 
Captain-GeneiaL There b, besides, no freedom of qxech. press 
or religion.'" 

To this day these charges remain as one of the fairest indict- 
ments of Spanish rule in Cuba. The causes of the American 
Revolution in 1775 paled besides those of the Cuban revolution 
beginning in lilps.* The insurrection had been skilfully organ- 
ised through numerous secret clubs or juntas, not unlike the 
committees of correspondence. Maximo Gomez commanded 
the forces; and they revealed small respect for the rules of rivi- 
llicd warfare. They plundeied and robbed the loyalbts and 
burned sugar mitb and pbntatkins. Tlie revolt was financed 
largely by Cubans and their friends in the United States. Coo- 
tributians came the more willingly because in 1S94 ^tain can- 
celled the tcdprodty titaty reqiecling Cuba. During the two 
camplcte years that this agreement was effective. iSgaand 1893, 
Ameikan ciporU to the island had jumped from $11,197,198 in 
tSSg and ttijb6^so9 in 1S90 to $17,661,411 in tSgi and 
$13,604,094 in 1893. In 1895, the exports fell to $11,533,160, 

>Sn. ttoc. )]■■ SA Coan.. i Shs., pt. 7,: 06. 
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aod in 1896 to $7,512,347.' Trade was again diverted to Spain 
aod then sent to Cuba, consequently greatly curtailed. 

The sinister General Weyler replaced the moderate Marshal 
Campos as Captain-General. Weyler prosecuted the campaign 
with creditable vigor; but the climate and the topography 
favored the reconccntrado policy. The insurgents depended 
upon the farmers for supplies. Consequently, Weyler ordered 
that alt the inhabitants of the country should leave their homes 
within eight days and take up their abode in places assigned to 
them within the towns occupied by Spanish garrisons. All those 
who were found outside the Spanish lines after eight days 
would be treated as rebeb irrespective of age or sex. Trans- 
portation of provisions from one garrisoned town to another was 
prohibited except under military permit. The object was to 
destroy the sources of supplies for the insurgents, to compel the 
neutral part of the population to take sides, and to make it 
easier to destroy opposition. This concentration policy fell 
within the scope of good usage in civilized warfare, provided the 
obligation of supplying the concentrados with food, clothing, 
medical care, shelter, and proper immunity of person was ful- 
fiUed. 

The result of Weyler's proclamation was that the able bodied 
men in the country joined the insurrection. Thdr wives, 
children, and the feeble men reported at the fortified towns. 
We>'ler had made and decided to make no provision for the care 
of these dq>endents of the insurgents. He reasoned that harsh 
treatment of the wives and children would destroy the morale 
of the rebels and bring them more quickly to submission. The 
American press took up the cause of the suffering noncomba- 
tants and no doubt ex^gerated the evils of the military system. 
Eventually between seven and eight hundred American dtiwns 
were included in these camps. Leaving alone the question of the 
l^ality of concenlrution as executed, the measure turned out to 
be highly inexpedient. It was impossible to take the means of 
livelihood away from the native Cuban, vegetables and fniits 
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could be gathered ovemighL The insumcUoaist louices of mp- 
plies had not been destn^rd. The insumctKNi had grown 
greatly. The mUcry of the wives, chUdmt, and depcndenU of 
the msujigcnts, which would have been gnat enough in their 
shacks in the country and largely unobserved, had been concen- 
trated and accentuated in the camps under Weylrr's ordere so 
that newspapermen could appeal to public opinion in America 
and in the world at large. 

As American impatience with Spanish irresponsibility in Cuba 
ro«c the Spanianls began to suspect that the United Slates 
assisted the insurgents and thus prolonged the btcmal strife of 
the island. The Minister <rf Stale pmoled out to Secretary 
OIney, May a?, 1896, proper means by irtiich the United Sutcs 
could contribute to the pacification of Cuba. The Untied 
Stales could prosecute with more vigor "the unlawful cxpedi- 
lions of some of its cittscns to Cab«" and provide more effective 
means of curtailing " the powerful assistance which the rebdUoo 
bruis in the tcrritCHry of the great American Republic " ' Presi- 
dent Cleveland had recognized not the independence or the 
bdligeroicy of the Cubans but their insurgency on Jane 11, 
1S95 — a new move in international iclatknu, although the Su- 
preme Court found later that such action had bees tn contempla- 
tion by Congress while passing the neutnlity law of 181S.' 
The purpose was to announce to American citisens that aa 
insoRcctiea existed in Cuba, that it was temporarily beyond the 
ocntrtd of Spain, that intercourse with the insurgents was opta, 
but that the United States would enforce the neutnlity bws.* 
With respect to the Cubans the United Sutcs did not slq> 
bc>-ood this recognition of insurgency until after the Tt««ty of 
Paris. There grew in the early part of McKinley's admioistra- 
lion a sentiment in favor of the recog ni tion of belligerency and 
a few insisted oe the recognilioa of independence and interven- 
tioo. Thcsefcw wciecatDpoiedofowiienof plantatioat, sugar 

■K'nne PriaAk tM V. &. t. 

• Sw a C. WDoi on Immirt mc y hi Km. Jour, of InL Lur. I.: 46. Ut. 
Law Sbnallnai, Nntf War C all n i, i^hi lofti i«m: jr; 1904^ ifr; ige;: 
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mills, railroads, and mines, with an estimated value of 
$50,000,000. 

The chief distinction between the belligerency and the insur- 
gency of the Cubans for American interests was that under 
belligerency Spain would immediately acquire the right of visit- 
ing and seaxching American merchant vessels on the high seas. 
Under the recognition of msurgency the United States was left 
free to enforce its own neutral obligations toward Spain or to- 
ward the insurgents. The distinguished Spanish jurist, Marquis 
de Olivart, criticized severely the laxness of the American gov- 
ernment.' He collected a list of seventy-one filibustering expedi- 
tions, necessarily incomplete, to Cuba fitted out in the United 
States. Of these, twenty-seven landed successfully m Cuba. 
Of those which failed the United Slates stopped thirty-three, 
Spain, five: storms, four; and the British colonial authorities, 
two. The most famous of the vessels engaged, "The ITiree 
Friends," made eight voyages and "The Dauntless" itiade 
twelve. The insurgents followed closely the plans of the Confed- 
erates in Great Britain during the Civil War. The merchant 
vessel would leave port with clearance papers for SanU Martha, 
Kingston, San Salvador, or some other Gulf port. A short 
distance out at sea the vessel would be met by a tug or Ughtv 
loaded with guns, ammunition, supplies, and Cubans returning 
from exile to join their compatriots. These would then be 
transferred to the vessel, which would at times go directly to 
Pmar del Rio or Camaguey or to some port on the Cuban shore 
under the conuol of the insurgents; but more frequently the 
insurgents would send out boats to meet the vessel ejlher on the 
high seas or in some British or Mexican port, take the cargo and 
the returning patriots, an<i thus allow the vessel to proceed to 
its destination and return to New York with a cargo of fniiL 

It was consequently ilifficuU to collect evidence sufficient for 
conviction under the neutrality act. At times the judge in his 
diarge to the jur>' was groping for a definition of a military 
expedition, as did Judge Wales in U. S. v. Pena * and Judge 
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Brawlcy in ibe "Laurada." ' In the ate of Uoited State v. 
Hart ct al.,* decided by the dmiit court in April, 1S96, several 
[XTsonagcs were involved. Hart chartered vessels Irequently 
for the Cuban service. Four times he was tried for violaiioit oE 
the neutrality act and convicted only ottce. In this case the 
"Bermuda" left New York on Febniary 34, 1896, for Jamaica 
with sixty unaimnl men on board. Three other veasels left at 
the same time having on board men, arms, and equipment. 
Before the transshipment to the "Bermuda" could lake place at 
sea a revenue cutler arrested several of the passengers, all of 
them leading Cuban agents. Among them were Calizto Garcia, 
Hart, and Bucna Brabanzon. Judge Brown instructed the jury 
that there were &ve es-sentia) attributes of a military expedition, 
soldiers, officers, arms, organization under a definite command, 
and a hostile purpose of attack or defense. The jury failed to 
find that ttart's expedition had all of these attributes, with the 
result that the " Bermuda " made two expeditions in rapid succe»- 



Two of the oaes mchcd the Supreme Court. The " Horsa" 
was a Danlalt suamer that left Philadelphia, November 9, 1S95, 
for Jamaica. Passing Cape May she turned norihwani as far as 
BatnegaL There at night, beyond the marine league, a steam 
lifter from New York roel her and tnuisferred to her several 
cases, marked merchandise, and about forty passengers, mostly 
Cubans. On the \-uyage the merchandise ttinwd out to be amis, 
ammuniti<m, and a Maxim gun. The pawcrigin received mili- 
tary drill. The expedition was successful On returning to 
PhiladeljAia, the c^Main, Wiboig, and the two mates, Petersen 
and Johanacn, w«re anested. The Jury decided that they had 
engaged In a military expedition imder the neutrality taw; and 
the court sentenced them accordingly. They appealed to the 
Supreme Court on a writ of error. Chief Justice Fuller delivered 
the opt&ioa which held that the act of ilrilUng was immaterial, 
(hat when they had of^nticd to go to Cuba to malce war oa 
Spain and bad provided themsdves with the means, they had 
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then engaged in a military expedition. The question i 
whether Wiborg and his associates were responsible, whether 
theyknewwhen they left Philadelphia that they were engaging in 
B military enterprise. The opinion held Wiborg responsible, but 
the cases of the mates were remanded to the district court for a 
rehearing.' Undaunted by this strict interpretation of the 
neutrality law, Hart organized and carried out a successful 
expedition in August of the same year, was brought into court, 
convicted, and sentenced to pay a fine of $500 and to serve two 
years in prison.' 

The other case to reach the Supreme Court was the "Three 
Friends. " ' The collector of customs seized the vessel in the 
St. John's River, Florida, on the complaint that she had arms 
and munitions on board intended for Ihe Cubans. A suit for 
condemnation of the vessel was duly entered in the district court. 
Judge Locke released the vessel on the ground that the libd 
failed to show any intent that she was to be employed "in the 
service of a foreign prince, or state, or of a colony, district or 
people with whom the United States are at peace, or of any body 
politic recognized by or known to the United States as a body 
politic. " Chief Justice Fuller delivered the opinion holding that 
the recognition of the insurgents as belligerents was not neces- 
sary and that the recognition of insurgency by the President was 
ample to bring into effect the neutrality law. In conclusion 
it may be said that lax as the enforcement of the American 
neutrality taw may have appeared to Spaniards, yet the Spanish 
government did not and could not charge the United Sutes with 
failure to observe the due diligence clauses of the Treaty of 
Washington. Nevertheless, filibustering influenced profoundly 
public opinion in Spain; and when the Spanish military campaign 
hiled to bring results in Cuba, the government m Madrid shifted 
the responsibilily from itself to that in Washington. 

The case of the " Competitor " brought out clearly the disputes 
on the treaty righu of Americans. This schooner left Key West 

' Wibora. », U. S- i6i U. S. 6ji. 

■ 78 Fed Rep. lt6S; 84 Fed. Rep, 610, 700- 
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tor Port Lemon, Florida, with twcnly-four pusengcts. When 
oti Capv Sable, the ptsscngera took charge by force, received 
twenty-five others wi board togclher «riLh amu and ammuni- 
tion. The schooner reached the Cuban shore at Pnint Bemcoa, 
^ril 15, 1896, and landed her paascngen and material. Shortly 
afterward she was sighted and captured by the Spanish armed 
launch, "Mensajon." Tlie master, Laborde, and the mate, 
Gildn, tried to escape by swimmmg ashore. They were taicen 
together with three others to Havana. Laboidc claimed .Ameri- 
can citizenship by birth, having been bom in New Orleans of 
Cuban parents. Gildca claimed to have been bom in Liverpool 
and was therefore a British subject They appcmred before a 
imiwnarycourt-martiai charged with rebellion and piracy. They 
pleaded innocence on the grouml that the jiossengcis had taken 
poaoesaion of the vessel by force off Cape Sable. Inasmuch as all 
American seamen, whether citizens or not, are entitled to pro- 
tection. Consul General Williams called attention to the terms of 
the Treaty of 179s and the protoc(d of 1877, the latter of which 
stated: "Mo dtizcn of the United States residing in Spain, 
her adjacent islands, or her ultramarine poncssioiis, charged 
with acts of wdition, treason or conspiracy against the institu- 
tions, the public security, the integrity of the territory or against 
the Supreme Government, or any other crime whatsoever, shall 
be subject to trial by any exceptional tribunal, but exclusively by 
the ordinary jurisdiction, except in the esse of bdng cultured 
with arms in har>d. " ' This protocol bore the signature of Seflor 
Collantes, the Spanish Mmbter of State, and the sigrtature as 
well as the earmarks of the draftsmanship of Cale b Cushtng, 
American Minister to Madrid. 

The judge-advocate argued that all foreigners were subject to 
the laws and courts of ^lainforcrtmescoaunitted within Spanish 
tCTTttory, that the protocol was merely an expm^on of pri\-ate 
opinion and constituted no addition or complenwnt of any pre- 
existing titaty, and that, even If the protocul were binding it 
applied to resident American citizens, which meant that sudi 
penoQs mtBt be tegiatenod with the Cuban authorities axtd with 
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their consulate. These persons were not. Furthermore, the 
provision did not apply to those arrested with arms in hand.* 
The court-martial pronounced the death sentence upon ail those 
captured except one. 

Heated debates on the protection of dtizens abroad took place 
in the United States Senate. Newspapers carried accounts of the 
long since forgotten "Virginius," which had been captured out- 
side the marine league of Cuba in 1873, taken into Havana, and 
a large number of passengers and crew tried for piracy by a sunt- 
maiy court-martial, which had completed its labors in one day. 
The result had been that fifty-three American citizens and 
British subjects were summarily shot. And the protocol of 1S77 
had been drafted as an interpretation of Articles VII and XX 
of the Treaty of 1795 in order to prevent such occurences in the 
future. And now the public of Havana and Madrid demanded 
that the prisoners from the "Competitor" be likewise shot. 

Fortunately, the Department of Stale had been able to cora- 
municatewith Madrid; and the Spanish govemmenl (ele^r^iphed 
the Captain-General of Cuba that all action should be suspended 
until the record of the court-martial could be reviewed. The 
death sentence had been pronounced on May 8, i8q6. The case 
was under consideration at Madrid until November, 1S97, when 
an of the prisoners were released. Writing in igoj, the Marquis 
de Olivart recognized that the protocol was binding, that at 
least the master and the mate captured in the water were un- 
armed, that they were not pirates, and that the suspension of the 
death sentence by Minister Canovas postponed for two years the 
opening of hostilities with the United States.* 

Sefior Canovas was assas^ated in August, 1897. General 
Azcanaga succeeded him and lasted a month. Sefior Sagasla 
assumed then the leadership. He recalled General Wcyler and 
sent General Blanco with instructions to abandon the concentra- 
tion policy. Sagasta revealed a commendable desire to grant 
reforms in Cuba provided the insurgents would yield, but these 
dectartd for independence. The United States o^reaaed its 
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sympathy willi th« rcfonn proposals but confeued apprdimsioo 
al)oul further futile experiments by S|mn in Cuba. 

McKinlcy appealed to Congress, May. 1S97. for $50,000 as a 
relief fund and for transporting American citizens to the United 
States. CongrcM voted the amount promptly. On Christmas 
Eve the President appealed to the American people for voluntaiy 
contributions. Hie authorities at Havana had been consulted 
and they agreed to admit all articles for charity duty free. This 
move brou^t home to the Americans concretely the sufiering in 
Cuba. 

In January of 189S the siqipoTtcrs of the old regime in Cuba 
engaged in riots and revolt The offices of the three newspapers 
advocating autonomy in Havana were attacked by mobs. Con- 
sul-General Fitzhugh Lee became alanned for the safety of Amer- 
ican life and property and asked for the presence of American 
naval vessels in the harbor. In napoax, the " Maine" was or* 
dered to Havana, January 14. The Spanish officials received her 
with fon&al courtesy and prombed to recipioate by sending a 
Sputiafa war vesad to New Yotfc. 

Anotlier unfortunate faiddeDt occurred, wfaidi destroyed 
American confidence in Spatush diplomatic conduct; and this 
at a very critical time. "Dtc Spanish minister in Washington, 
Dupuy dc Lome, wrote a letter in December, 1897, to a Spanish 
agent in Cuba b whidi be casl reflections on the President. 
Some Cubans intetccpted the letter; and on Febniaiy 8, 1S98, 
the New York Journal pubUihed it. McKinley was spdten of as 
"weak and a bidder for the admiration of the crowd, besides 
being a would be politkian who tries to leave a door open behind 
himself while keeping on good temu with the jingoes of hts 
parly." He went on. "It would be very advantageous to take 
up, even if only for effect, the queslioo of comniwcial relations, 
and to ha\-e a man of some prominence iCDt bllher in order that 
I may make use of him hen to cany on a propaganda among the 
Junta and to try to win over tlte refugees. " ' Dupuy de Lome 
sdnuttcd the authorship and — ■t g"'''! immediaiely. 

Hostile Kntimcnt increased in both countries. Minister Wood- 
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lord reported, February 12, 1898, from Madrid, "Spanish feeling 
grows more bitter against the United States each day." The 
Spanish government urged upon him that il had done all within 
its power, that the President should issue a new proclamation 
of neutrality, "prevent 61ibustering expeditions, and break up 
the New York junta at once. " ' In Congress the pacific element 
tried on February 14 to prevent an open rupture by propodng 
and securing the passage of a resolution providing for the publica- 
tion of the consular correspondence relating to concentration 
and autonomy in Cuba. The situation on February 14 had the 
import of war. 

On the next day the "M^e" was blown up in Havana har- 
bor with a loss of 260 men. The Spanish officials expressed re- 
gret and sympathy and extended every courtesy. On a point of 
law General Blanco maintained that the "Maine" had lost its 
exterritoriality when it became a wreck and that the Spanish 
authorities alone had the right to investigate the disaster. But 
the home government waived this contention and permitted the 
United States board of inquiry to proceed. The board found 
that the forcing upward of the keel and the bottom plating 
thirty feet above their normal position could have been produced 
only by the explosion of a mine under the bottom of the ship. 
But no evidence was obtained fixing responsibility on any person 
or perwns.* Nor has such evidence been found to the present 
day. 

Secretary Sherman wrote to Minister Woodford that a grave 
responsibility appeared to rest upon the Spanish government. 
The "Maine" could have been excluded from Havana but she 
had entered with the express consent of Sp^n. Spain had con- 
trol of the harbor and upon her rested the responsibility of pro- 
Uctmg life and property there and especially the public .vessel 
and the sailors of a friendly power. The United States made no 
demand for repanUon, but left that matter to Spain's voluntary 
action. Woodford was instructed to notify Spain, March lo, 
I, that April 1 5 was none too early for the accomplishment of 
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an hononble ptace in Cuba. The Spanish offidab temporized. 
On March 37 Uw dnnandx ot the United State* were made 
q>cdfic: t. Anntstice until Oaobcr tsl. In the mcantioie 
ncsotiations (or peace between Spain and the insursents throu^ 
the friendly offices of the President, a. Immediate revocatioa 
of the reooncentmdo order. The needy were to be relieved with 
provtstons from the United States. And.), which was inserted as 
desirable, if terms of peace were not .lettkd by October t the 
Preudeot should be the final arbiter between Spain and the 
insurgents.' 

Spain rtaUaed the scrkiusness of the situation, "nute days 
falter GenenI Blanco revoked the concentration orders with 
instructians (or reUef.' ^lain proposed an ariiitratioa of the 
"Maine" albir. She conceded a willJngneas to accept an aimis- 
tice if the instilments would ask t<x it; but General Blanco was to 
determine the terms and the duration.' Woodford eqjressed 
himself as unable to believe that Spain woukl refuse on a mere 
question of punctilio. The Pt^ sensed the gnvity of the 
■itnation and offered his services as mediator. The holy father 
acted with the best o( motives and hi% offer was so accepted in 
£^«in and in Europe but not so by the Amcriaui press, which 
assnmed that this furnished evidence that Spain was aeardilng 
for support. On April 6, 189S, the diptamatic represenlativea 
of Germany, Austria, Fiance, Gnat Britain. Italy, and Russia 
called on President McKtnley aad presented an appeal (or peace. 
Two days later the repttncntalivea of the same countries in 
Uadrid called oa the Mhusler of Slate and p Pftfn tiH the same 
appeal with a ncocnmeBdatkn that Spain comply n-ith the 
demands of the Umtcd States. S)i^ yiddcd and Oncral 
Blanco i«tKd a prodamalion temporarily suiq>endiDg hostilities 
in Cuba,* April q, iSqK. Spain had rchictantly conceded sub- 
stantially every donand of tlic Uidted States; but it was too late 
to arrtat the hostile moaicntura m both countries and to re- 
— I***"*** mutual ooafidcBcc 
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Id his message of April 1 1 , the President reviewed the Cuban 
situation. He mentioned four grounds for intervention, hunmn- 
ity, prelection to .\merican life and property, to safeguard 
commerce, and to suppress an international nuisance which 
compelled the United States to maintain a semi-war footing. 
He summarized the negotiations and closed with a request to 
Congress to clothe him with full power to terminate the hostili- 
ties in Cuba and to secure the establishment of a stable govern- 
ment there, "capable of maintaining order and observing its 
international obligations." In turn the Cubans refused to 
accept the proffered armistice. The Spanish council of min- 
isters denounced the President's message as an open interference 
in the domestic affairs of Spain. Congress authorized interven- 
tion by a joint resolution on April ig; the President signed it on 
the next day; and Spain considered that act as a declaration of 
war. The United States declared war on April 36, with a retro- 
active clause to April 3e, 1898.' 

The subsequent military operations will receive no description 
here. Dewey's victory in Manila Bay, the victory of Sampson 
andSchleyat Santiago, the campaign of Shaftcr in Cuba, and the 
impending campaign of Miles in Porto Rico convincL-d Spain by 
July iS, i8g8, that the time had arrived for negotiating an ar- 
mistice.' Due to telegraphic and otlier delays the French ambas- 
sador in Washington could not present this request on behalf of 
Spain lo (he Department of State until July 16. The United 
States delivered on July 30 the terms not of an armisrice but of a 
preliminary peace. First, Spain should evacuate Cuba and 
relinquish all soverdgnly over the island. Second, the President 
would not for the time being ask for a pecuniary indemnity. But 
to compensate for the losses of the United States atid to satisfy 
the claims of Americans the President required the cession lo the 
United States of Porto Rico and the remaining Spanish islands in 
the West Indies and also one of ihc Ladrones to be selected by 
the United States. TTiird, on similar grounds the United States 
would occupy and hold "the cit>', liay, and harbor ol MuiQs 
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pending the conclusion of « treaty of petce which ihall detemtine 
the control, disposition, and government of the Philippines." ' 
The original draft had the word "possession" instead of "di»- 
poaitioo." The substitution was made at the request of Am- 
basMdor Jules Cambon. 

Spain thought the terms severe and made an eSort to »vc her 
colonies by yielding Cuba alone. The United Slates rq>Iied hy 
embodying the tcnns in a protocol which Spain mi^t sign or 
lejecL The tenns of evacuation of the colonics by Spain were 
made more eiact and more stringent. The protocol spccilied 
also that each party iihoutd appoint not more than five commis- 
stODcn to negotiate a peace in Paris. And it stipulated that as 
■oon as the protocol was signed hostiUtes were to be suspended, 
and notice to that effect was to be ^ven as soon as possible to the 
military and naval commandew.' This protocol served then as 
an armistice and a preliminary peace settlement. The act of 
signing took place on August 11, 1S98. 

A dispute arose as to when the armistice had gone into cfiect 
Spain contended that it became effective immediately upon 
signing. The United States maintained that it became so on 
QOlificatioo to the commanders. The American command in the 
Philippiiits f Bc dv td the iwtice on August 16. On August 15 
ManHt had been bombarded and on the next day that city had 
Boncndercd. These acts accomplished the end agreed upon b 
the third article of the protocol. "That the United States wDI 
occxtpy and hold the city, bay, and harbor of Manila pending the 
conclusion of a treaty ..." DiSerences arose also over the 
mcaniag of "evacuation" of Cuba; whether it meant military 
evaniation or dril evacuation as well. Finally, the United 
Sutes fixed the date arbitrarily for both to take place on Decem- 
ber I, which was ntended, on the apptlcation of Spain, to Jan- 
nary I, i8q9, when the island was delivered to the American 

The peace conmisaioaers met in thr'haU of the minislry of 
foteign aliain bt Parb on October t , flw-j Pmddent UcKinley 
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bad appointed the Secretary of State, William R. Day; the chaii^ 
man of the Senate committee on foreign relations, Cushnuin 
K. Davis; the ranking Democratic member of that committee, 
George Gray; another Republican member of the same commit- 
tee, William P. Frj'e; and the editor of the New York Tribune, 
Whitelaw Reid. Premier Sagasta had named Don Eugenio 
Montero Rios, President of the Senate; Don Buenaventura de 
Abarzuza, Senator and former Minister of the Colonics; Don 
Jos6 de Gamica, Deputy in the Cortes and Associate Justice of 
the Supreme Court; Don Wenceslao Ramirez de Vilia-Umitta, 
Minister to Belgium; and General Rafeal Cerero. The secre- 
taries were Professor John Bassett Moore and Don Emilio de 
Ojeda- 
At this first session the Spanish commissioners presented a 
1 demand for a return to the status quo in the Philippines of 
August 12, the date of the signing of the protocol' The Ameri- 
cans replied at the next session, October 3, that in the demand 
for the Status quo questions of fact and of law were involved 
which fell outside the scope of the negotiations for a treaty of 
peace and, consequently, should be settled through diplomatic 
channels.* The Americans then proposed Articles 1 and II of 
the treaty. I, " Spain relinquishes all claim of sovereignty over 
and title toCulia." II. "Spain cedes to the United Stales the 
island of Porto Rico and other islands now under Spanish sove- 
reignty in the West Indies, and the island of Guam in the 
Marianas or Ladrones. " 

f" At ihe third meeting, in accordance with instructions, the sec- 
retaries reported a rule that if a proposition were presented and 
rejected each side should have the right to file a brief memonn* 
dum of reasons for or against the proposilion. This was adt^tcd. 
The significance lay in the fact that if the negotiations should 
(ail, the minutes would show upon which party the cause there- 
fore rested. The Sjianiards proceded to reserve the ri^ts of 
^win to take up again the question of the status quo asoi 
12 in the Philippines. They agreed to relinquish sov( 
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over Cuba and to tnuistcr it to the United States. But they 
proposed alio to relinquish and to transfer to the United Slates 
■II the obligations of Cuba incurred in a consUtutiooal manner. 
This meant charges (or the military, dvil, and ecdedaatkal 
services in the island, including pouuons.' 

In their reply the Americans stood Kjuardy on the providon 
of the protocol of August ii, that "Spain will relinquish all claim 
of flovercigiiiy over and title to Cuba. " Spain proposed to yoke 
with this relinquishment of sox-creigniy a mass of indditcdncss 
which the United States could not admit The Spanish com- 
missioners argued firmly that these debts belonged to sover- 
eignty, that all of the South and Central .American states had 
assumed similar obligations when the>- achieved their independ- 
ence and that Napoleon had rc9f>ectcd thu principle. Spain 
placed her sovereignty over Cuba at the di^msition of the United 
States "in the condition which she now holds it, and therefore, 
with the rights and charges at present constituting it. " ' 

In the succeeding sessions each side failed in its efforts to 
convince the other. TIm American commissioners recognised 
the strength of the ^aniah coatcntioa and teltgnphed home, 
October 15, whether they mi^t offer the good c^ces (tf the 
United States with the Cuban people to acixpt such inddtted- 
nesa as hod been incurred for niwting puUic improvementft of a 
pacific diaiacter.* Secretary Hay replied that no pari o( the 
Cohan debt would be assumed and that the Umtcd States would 
Dot ooosent to use its good offices with the Cubans for such a 
purpose.* This resulted in a repetition and enlargement of 
aigunxnt. T^^i'M'iiwiimlMinnfn iilitlhryilirnl nni rriiim 
to Spain with aa assumptJoo of the Cohan debt unless some 
compensation were offend in aocne other pobt. The Amerkaa 
Ambassador in Paris, General Porter, suggested that the United 
Suies might be wiDiBg to malee concessions in the Philippines.* 

At the next sessbiB, October a6, the Spanish commisaionens 
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agreed to waive tentatively their demands relating to the CuBui 
debt and asked the Americans for the terms on the Philippines. 
Not until October 31 did the Americans present these terms. 
They had cabled to Secretary Hay, who instructed them to claim 
the entire Philippine archipelago by conquest, but the cUsposi- 
tion, control, and government were subjects for negotiation. He 
wasaware of the distressed financial condition of Spain and what- 
ever consideration the United States might show must come 
from a sense of generosity and benevolence.' The Americans 
asked accordingly for all of the Philippines and expressed a 
willingness to assume the indebtedness of Spain incurred (or 
public works and improvements of a pacific character.* The 
Spaniards asked for an adjournment in order to examine the 
proposal. 
f^ The Spaniards gave their reply on November 4. They re- 

/ jetted the proposal to cede the Philippines on the ground that it 
was not within the stipulation of the protocol of August la, 

L,^tiicb stated: "The United Stales shall occupy and hold the dty, 
I the bay and the harbor of Manila pending the conclusion of m 
I treaty of peace which shall determine the control, the dispou- 
ition, and the government of the Philippine Islands." This 
meant a temporary and provisional occupation of one port in the 
{islands. The protocol contained no suggestion of a cession of the 
ijoyereignty over the entire archipelago. The temporary charac- 
ter of this occupation was supported by documents from the 
French Foreign Office based upon the statements of President 
McKinley. Furthermore, the United States had made cranpU- 
ance with the protocol unduly harsh by allowing General Mer- 
ritt to bombard Manila and compel its surrender and he had not 
yet returned the arms delivered. .\s a counter proposal the 
Spaniards staled that in accordance w!lh the protocol the 
treaty should embody the immediate delivery of Manila to 
Spain, the release of the garrison, the return lo Spain of all 
funds and public properly taken, and the indemnification of 
Spain for all damages incurred, including those wrought by the 
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innnsents who would have been hdd In check bad tlw gvruoD 
been free.' 

In their reply on November g the Americuu imde clear that 
they based their cUim to the Philippines not on the right lu 
hold Manila but on the fact that the protocol included tlie Philip- 
pines with Porto Rico and one Island in the Ladrones in tlie scope 
of the indemnity. How could this indemnity be fulfilled if the 
Spanish government in the islands should remain unluuchedP 
The protocol stated also that the "control, disposition and gov- 
ernment of the Philippines" ithouli) be included in the iieare 
negotiations. Ambassador Porter hod gone to the French For- 
eign Office to ascertain the character of the documents ment ioned 
by the Spanish negotiators. The Minister for Foreign AITair^ 
had stated that the documents referred to contained " simply a 
brief n§amt of the general features of the prclimiiuiry peace 
negotktiou," aixl that the Foreign Office had made no attempt 
lo interpret the protocol. The Americans stated that the United 
States mig^t limit its demand to a pecuniary indemnity co%-ering 
the enonnoiis cost of the war, but the demand actually was for 
PdtIo Rico, Guam, and ihe Philippines. And what was Spain 
asked to pm up in the Philippines? A country constantly in 
rrfaclliaa, one which she would have to rule by force of arms.' 
Both parties inserted In the record memorandums of the reasons 
for the respective positions taken. 

The Spaniards refused to >icki. So firmly were they con- 
vinced of the coTTcctocss of their position tliat they proposed 
lo leave the questions of the Cuban debt and of the temporary 
American oocupatioo of Manila to arbitration. This move had 
a tactical advantage as well in thai the setUemcnl would be 
postpoocd, the popular desire among Americans for peace would 
bceone stnmner; and Sfma could not poaubly be the greater 
loaer oo ejtha- potnL* Dc^te the fact that the Amerkani 
had been vici orious on sea and laikd, the Spaniards held a certam 
strategic advantage. If tiegotiatkna should be broken off the 
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war would have to be resumed. Virtually all of the Spanish 
possessions had been captured. The renewal of war meant the 
invasion of Spain. Both Wellington and Napoleon had found 
inherent difficulties in such a venture; and they had fought near 
their bases, What might such a campaign mean for the United 
States with a base 3000 miles away? Such a campaign involved 
the invasion of Europe, a deviation from traditional American 
policy; it had possibiliiiea of European complications. To Amer- 
ican public opinion the object of the war had already been more 
than realized; consequently popular support for a campaign in 
Spain might not be forthcoming. 

The Americans pointed out that arbitration preceded war, to 
avoid its horrors; it did not come after the appeal to trial by 
battle. The Americans presented iheir final concessions. 
If Spain would cede the Philippines the United States would 
pay $30,000,000. They announced that it was "the policy of 
the United States to maintain in the Philippines an open door 
to the world's f otriMCree. " For a term of years Spanish ships 
and merchandise would be admitted into Philippine ports on the 
same terms as those from America. They proposed also a 
mutual relinquishment of all claims for indemnity, national 
and individual. They expressed the hope that they might 
receive from the Spanish commissioners on or before No\'ember 
28, 1898, "a definite and final acceptance of the proposals." 
The last clause gave a peremptory character to the propoal, 
although hardly that of an ultimatum.' 

On November 28 the Spaniards gave their reply as authorized 
by their government. They acknowledged that Spain had 
exhausted all diplomatic argimients in defense of her rights and 
even of equitable compromise. But their government would not 
assume the respon^bility of reopening the war with all its 
horrors. Spain accepted, therefore, the terms of the United 
Sutes.» 

At the session on November 30, the seventeenth in order, the 
Amencans presented a draft of the treaty. Various minor pcunts 
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rtroained In cUspule. The Spaniuds uked for comnierdk] 
concessions in Cuba and Porto Rico similar to those obtained in 
the Philippines. The d\tneTkan9 tempered their recusal vrith the 
suggeatkn that such an anangcment mi^t be made in a sepa- 
ntc conunerdal treaty. The Spaniards asked that each nation 
should return at its own expense the prisoners it had taken. TUs 
was a one-sided pn^xml, for Spab had taken few prisoners to 
the pcninsub from Cuba or the Phil^)pines, and At held no 
Americans: while the United States had taken more than iSfioo 
prisoners. The Americans accepted the prcqx>sal with the condi- 
tion that the prisonen should be retunied to the nearest port of 
thdr home countT>'. The Spaniards asked tot the retam of war 
material in Cuba and Porto Rico. The Americans replied that 
this subject fell outside their instructions, there bong ^lecial 
military commisNons for the purpose. The nme reply was given 
to a request for the war material in the Philippines. The Span- 
iards maintained that theces»on of the archipchigo included only 
fixed material and that portable material should be either pur- 
ciiased or returned to ^min. The Americans yiekkd and defined 
what portable material should include.* 

At the conference oa December 6 the Americans expressed a 
desire to take up the revival of fonncr treaties. The ^laiuards 
ivplied (hat such an article might be relevant but It was usually 
the last one in a trealy of peace, llie commissioners look up 
the subject of nationality, contracts for public works, contracts 
(or mail and cable service, and matters pcrtaininjc to religion, 
the "Maine," pension for the Duke of Verngua, coitsuls, juris- 
<Sction of courta, copyri^ts and patenu. Strong Island m the 



Thnt id thoe idijecu were omitted Irani the treaty. Tin 
Dnke of Vcfigna was hdd to be a descendant of Christo 
CohmbiH. Spain had paid him a pension of $7,400, (~ 
partly on the treasury of Porto Rico and partly on that of & 
Qa. lite Amcrtcani rejected the request that the United States 
sbouU pay tluB pcnaiaa in the ftttint.' Hie Spaniards brought 
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up the subject of the "Maine." They pleaded earnestly that 
the investigation of the disaster be turned over to an interna- 
tional commission of experts to determine whether Spain Iiad 
been responsible even were it through negligence. And they re- 
ferred to President McKinley's characterization of the disaster 
as "suspicious" in his annual message of December 5, 1898. 
They wanted a decision which would quiet the passions of the 
two peoples on the point. The Americans declined to enter upon 
a discussion "in obedience to well established precedents and 
practice in the history of their country." ' The Americajis 
offered one miUion dollars for Strong Island in the Carolines. 
The Spaniards replied that the subject fell outside the scope of 
the treaty and that Spain had no intention of disptwing of one of 
the Carohncs.* As a matter of fact Spain sold the entire group 
two months later to Germany for about five million dollars. 
Nothing was said about the revival of treaties existing before the 
war. And by the Commercial Treaty of igoi, Article XXK, aO 
treaties prior to the Treaty of Paris were expressly annulled 
except the Treaty of 1834 for the settlement of claims hetireai 
the two countries.' 

By Article I of the treaty, Spain relinquished all chums of 
sovereignly over Cuba. The United States assumed all obliga- 
tions for the protection of life and properly during its military 
occupation of the island so far as could be proved under interna- 
tional law. 

By Article II Spain ceded Porto Rico and her other islands 
in the West Indies and the island of Guam in the Ladronea or 
Marianas to the United States. 

By Article III Spain ceded the Philippine archipelago for 
which the United States agreed to pay $30,000,000. The bound- 
aries by d^rees latitude and longitude were drawn. It so hap- 
pened that the Sulu Islands lay outside these lines. These had 
been under the recognized jurisdiction of Spain and the United 
States took possession of them. Spain protested; but on Novem- 

'Tretty of ParU. Protocoh j6i. 

'Ibid., »s»- 

'UaDoy, TriaUti. U.-. 1710. 




ber 7, 1900, Spain igreed to ■ccq>t u compeiuatioa for her 
claim $100,000.'' 

By Article IV the United Sutes agreed to admit for a term 
of tea years from the eachangc of ratifications Spanish ships and 
merduuidise. Nothing was nid about the policy uf the "open 
door" in the text of the treaty, but the poUcy was opreasly 
mentioned in the protoooL' The conccnion to Spaniiih ships and 
merchandiae was observed. But the i^xn door in the Philip- 
pines cofksUtuted a reveml of American commercial policy, 
which bad as il« tundamental onotpt that the domestic market 
should be hedged bt by protective tariffs and exdurive naviga- 
tion laws. Could it be that McKinley and John Hay conceived 
of the Philippines as a part of the Far East and apprehended 
that the United States had more to lose than to gain by mer- 
cantile barriers? Whatever may have been their view the United 
State>ckMcdthc<^>en door by a statute, approved April 30, igo6, 
which wu to bcoHnc effective April 11, loog. That titalulc 
restricted all trade between the United States and the ii^ands to 
Amerkan vcasda.' And by the Philippine tariff act of 1909 
Coogrcss exempted from import and export duties American and 
Philippine products passing between the two re^ons by direct 
shipment.' 

By Article V the United States agreed to acaid back to Spain 
the Boldicn taken as prisoners of war doting the captore of 
Manila and to rr^iore the arms to the soldiers. Spain agreed to 
evacuate the Philippines aod Gtiam at a time to be later deter- 
mined. Guns of all kinds faichidlng 6eM artiUery, military sup- 
plies, and uncaptnred war vcsads were (o remain the property of 
S[tain. Heavy ordnaace and coast defenses should remain in 
phcc lor six montha,aiM! the United States mi^t buy them if a 
MtWaetory agreement coold be tiached. 

Artkk VI provided fora ivc^vocal rdcaae of prisooerii of war 
and tnnsportatioa of them at the captor's expense to their te- 
ipective booe ports. 

■lUbr. 7>MlJM,fI. t4g6. 

*'nHl]' of hiK Protocnl: tiS. 

•StaiatM St UfK 14. pt- >-: 

*IUL, 3^ pt. 1: iTi, 174. 
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Article VII provided foi the mutual lelinquishtnent of all 
claims foi indemnity, national and individual. The following 
clause was inserted by the American commissioners, "The 
United States will adjudicate and settle the claims oC its citizens 
against Spain relinquished in this aiticle. " This might be 
considered domestic legislation, for it concerned the United 
States and its citizens alone. Nevertheless, it was wise to 
insert this provision in the supreme law of the land, for it 
gave the claimants something to which they could point defi- 
nitely in urging Congress to act. A similar provision in the Con- 
vention of 1800 with France would have made more smooth tlie 
path of the spoliation claims. As it was Congress took two 
years in which to act. The statute of March 2, 1901, authorized 
a treaty claims commission of five members. This commission 
drew up a set of eleven stringent rules and in accordance there- 
with claims of American citizens to the extent of $60,000,000 
were adjudicated.' 

Article VlII provided that in the ceded territories Spain 
should relinquish her title to all immovable property in the 
public domain, such as buildings, wliarves, public highways. 
But this relinquishment could in no way affect the pn^>erty 
rights of provinces, municipalities, ecclesiastical or dvil bodies, 
or of private individuals. 

Three interesting cases arose in the Philippines under this 
article. During the revolutions of 1896 and 1898, the Domiiu- 
cans, Augustinians, Recollctos, and Franciscans, commonly 
called the friars, had been driven from their parishes. Some had 
been lulled, others had gone to China or relumed to Spain, and 
a remnant had taken refuge in Manila. Out of 1,114 i^i '^9^ 
only 471 ninained when the Americans took possession. Hcse 
friars had Christianized the Filipinos. And Spain found it 
eq>edient to place a large share of the civil administration in 
their hands. No recruits were taken from the nativxs. llici 
friats were exempt, except for heinous crimes, from trial in the 
civil courts. They had immense sums o( moDe>' to lend. They 
owned one-third of the realty within Manila and over 400,000 
■Sen. Doc is, jjtfa Coog., md Stidog. 
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acres of the most fertile agricultura] Uad in the isUnck. 
tenanU hul to pay cnctions of rents and dues mare > 
than tbow of feudal da>-&. Taft saw, in hi» investigations, 
that It was these exactions that made the friars hated, that the 
opposition to than was poUtical and not religious. With the 
authority of Congress and the aid of the Papacy he was able to 
purchase the lands and to provide for their sale on long term and 
easy payments.* This action removed a cause of friction and 
enabled the friars to resume more effectively their functions as 
spiritual guides of the people. 

The Manila Railway Company was a Britiidi corporation 
which had constructed a line to Dagupon. Spain had guar- 
anteed in the franchise a return of 8 percent, on the investment 
and she made the payments r^ularly. After the Treaty of Paris 
this company presented its claim for the guaranteed amount to 
the Unitei) Sihim on the ground that the obligation had been 
timsfcncd with the sovcirignty. The matter was rderrcd to the 
Attorney General who ruled thai the United States would ob- 
serve the franchise ri^ls of the company, but the contract made 
by Spain was partly for her o«m benefit and as such could not 
become obligatory tqxn the new sovtrdgnty.* The company 
received afterwards an equitable compensation through ccogrea- 
siooal actioo. 

The Eastern Extension Australasia and China Tdcgiaph Com- 
pany was another British corporation which owned the cable 
between Manila and Hong Kong. Spain had agreed to guarantee 
a fixed mtc in return for exclusive ri^ts to be accorded hcf. 
Early in hb occupation of Manila Bay Dewey had wdered the 
cable cut The British ambassador. Sir Julian Pauncefote, 
brou^t a reprcscnutioa in bdnlf of the company for the sub- 
sidy and for the cost of splicing the cable. The matter was 
referred to the Attorney General who could give no (^linion 
because he did not have the Icmis of the contract. Later, 
QhuIo E. Magooa. the law officer for the bureau of insular 
afhlrs, found that this company was making more than the 



■^ >uOp. 



1^ LEADING AMERICAN TREATIES 

percentage stipulated and that if the United States were substi- 
tuted for Spain in the contract the company would by its terms 
have to make a considerable refund. He advised that the 
question of subsidy be treated as though the company had made 
an original application for the construction of a quasi public 
improvement.' 

In Cuba at least two cases arose under Article VUI. Another 
British corporation, the Cuba Submarine Telegraph Company, 
presented a request through the British government that the 
United States protect it and assume the obligations of Spain. 
The Attorney General refused to allow the claim on the ground 
that the Unit«i States was not the successor of Spain in Cuba, 
but was merely arranging for the succession of the government 
of Cuba.* So strictly did the United States construe its tempo- 
rary occupation that it refused to grant any title to property, any 
franchises or concessions of any kind.* 

The Countess of Buena Vista and Don Gustava Duplessis 
brought a joint claim for the emoluments of the office of ^erilT of 
Havana. This office had been hereditary in the family of the 
countess since 1718, when it had been bought at public auctioa. 
In order to raise money to satisfy a debt she sold in 1895 a one 
half interest in the office to Duplessis. On August 8, igoo, 
the claimants petitioned the Secretary of War for relief, pleading 
that they had been deprived of their property in contravention 
of Article VTII of the Treaty of Paris. Magoon wrote the opinion 
which Secretary Root approved and which the Supreme Court 
sustained.' The claim for indemnity rested upon the terms of 
the contract with Spain; and the contract was a personal con- 
tiact of the Spanish state. The obligations did not pass with the 
transfer of sovereignty and the United Stales refused to auuroe 
them. Whether or not the municipality of Havana became liable 
was a subject which the Cuban courts might properly determine.* 

I Maxooo'i Reports, jig; Moore, Difl if Int. Laai. I: 40B. 
•iTOp. 384. 

■Stc Fonker RcMlution ti Army A(propri«lion Act of Much j, itgg. 
■ MO U. S. 45, For u oppojdog new m« Percy BordmU't Mttde in 
Am. foumal of Int. L*w, IL: 119. 
■laafloon'* RepocU, 194. 




In Porto Rico Scflw Guilkrmo AIvbks y Sanchai ptcMnted 
* daim (or $30,000 for tuving been dquived of Us office of 
notary, whicb be had purchawd in 1896. GcnerBl Brooke bad 
ofTered to renew the appointment U Guillenno would take the 
oath of allegiance. This be refused to do, preferring to base his 
claim on a property righL Magoon decided agaimt him cm the 
ground that the office had been cancelled as a military measure 
and therefore came under the mutual relinquishment of damages 
in Article VII.' This decision was tqihcld by the Court of 
Oaims.* 

By Aitkk DC Spanish subjects vrho had been bora in the 
peninsula were given one year in which to make a declaration 
that they reserved their Spanish allegiance; otherwise they 
would be held to have raiounced it and to have adopted the 
nationality of the territory. The rights of planish subjects 
would be the nmc as thow of other foreigners. The dvil rights 
and political status of the rutivn should be determined by Con- 
grew. 

Article X provided for the free cxerdse of religion in the ceded 
lerritoriea. 

Under Article XI ^wniah subjects residing in the ceded 
lerrlUfks aboiM be wbject to the jurisdictian of the local 
cottrts and have the ri^t to ^ipar before those courts. 

Artide Xll prcrrfded that fai Jttdidal proceedings pending at 
the time at the exchange of ratification* in the ceded territories 
the judgment should in dvQ and criminal cases be executed by 
the competent authority. There should be no aj^Mal if it were 
not permitted by ^Aidifa law. Criminal actions against dtizcns 
in the ceded territories pending in the supreme court of Spain 
ihouU be difposed of by the court and the judgment should be 
executed by the competent authority of the place in which the 
case arose. 

Under Article XIII the rights of property secured by copy- 
ri^ts and patents by Spaniards in the ceded territories should 
cootinne to be reelected. Spanish scientific, titenry, and arti»- 
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tic works should be admitted free of duty to the ceded ter- 
ritories for ten years, unless they were subversive of public order. 

Article XIV authorized Spain to establish consular officers 
in the ceded territories. 

By Article XV each party agreed to accord to the merchant 
vessels of the other party the same treatment that it accorded 
its own merchant vessels, except those engaged in the coast-wise 
trade. 

The United States agreed by Article XVI to recommend to the 
future government of Cuba to accept for itself the obligations 
assumed by the United States for Cuba in the treaty. 

The final article provided that the ratifications should be 
exchanged at Washington within sin months.' 

The treaty was signed at Paris on December lo. 1898. The 
President ratified the treaty on the same day. The ratifications 
were exchanged on April 11, iSygiand the treaty was proclaimed 
on the same day. 

A voluminous debate look place in the Senate and in the House 
on the question of imperialism, on whether the Philippines should 
be incorporated in the American domain or set free as had been 
provided in the Piatt amendment for Cuba, A faction in ihe 
Philippines aided materially in settfing this question by carrying 
on an insurrection. On March 2, 1899, Congress voted the 
$10,000,000 to be paid to Spain; and on May 1 the payment was 
made. On June 3 the Duke deAitos was received in Washington 
as the minister of Spain. 

The United States took formal possession of Cuba on January' 1 , 
1899. The Cuban army was disbanded during the following 
months, the soldiers receiving $3,600,000 from the United Stales. 
Delegates to a constitutional convention were elected on Septem- 
ber IS, 1900. Except for the definition of the relations with the 
United States the convention completed its labors and adopted 
the constitution on February it, 1901. The Plat i amendment to 
the army eppropriatjon bill l>ecame law on March 3, 1901. 
General Wood communicated the terms of the amendment to the 
Ct^MD convention. The members felt that the terms impaired 
■ Malloy, Trcalia, etc., U.: 1690. 
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the sovere^nty uid independence of Cuba. The convention 
Buthorucd a committee to confer with President McKioIey. 
He explaincil (hat he could not change a law. The committee 
nturaed, made iu report, and the convention adopted the 
Piatt amendment with reservatioos. These proved (o be un- 
ntia^tory to the United States. Soon June ta. tgoi, tbecon- 
vcntion ratified the Piatt amendment verbatim aa a part o( the 
constitution by a vote of sixteen to eleven. 

Thi4 amendment contained ei^t articles, t. Cuba would 
never make a treaty vrilh any foreign power that might impair 
her independence, a. No debt would be contracted that could 
not be met by the ordinary m'enues ol the island, j. The 
United Stales might inler%-ene for the preservation of Cuban 
independence and the maintenance of a government adequate 
for the protection of life, liberty, and property, and for discharg- 
ing its obligations under the Treaty of Paris. It was under this 
article that the United Slates Intervened m September, igo6. 
4. AU acts of the United States in Cuba during the militatj- 
occ up atiop were valldaled. 5. Cuba would cany out the plans 
of sanitation for the citica at the island. 6. The Isles of Pines 
should be left to future adjustment by treaty. Such a treaty was 
negotiated in 1901, giving the Isle of Pino to Cuba; but the 
American Senate refused to ratify it. The Supreme Court 
decided in Pcarcy v. Suanabao, April, 1907, that this island was 
not American territory and that the cmtoms duties imposed by 
Cuba must be paid. 7. Tbenabk the United States to maintain 
the independeoce of Cuba, to protect the Cuban people, and to 
provide for its own ddene C<d» wouM sell or lease to the United 
States land necoMUy lor ecMltng and naval stations at points to 
be agR«d upon. Two stations were agreed upon. Guanlaiauno 
and Bahia Honda; but the latter was receded, 1911, ia 
t«haage (or an cnltrBCRicot of Guantanamo. 8. Cuba would 
embody the (ongoing provbjons in a treaty with the United 
States. Cnbadidsotnigo}.' OnMay 10, 1901, thecoostitutioo 
was promulgated aitd the Araerkaas truuferred the government 
of the island to the Cuban authorities. 

■ Mdoy. TVMtw, I.: j6i. 
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CHAPTER XV 

1BX PAHAMA cakal tssatixs 



• hi the miiMl ur <il lout klmk. Ttiiac* tilbet are whfti 
vmr ■MMH to bei or ibcy ndthcr uc nor appeu to twi or thBy ate aiid do 
not KPIMU to be; or dwy an not, and yM appMr to be, Uffad)' to afm bt 
4D Umm caMa ta tte wbt naa'« uik."— Ennsros. 

Since the time of Balbos tbe need (or a cuial across the 
blhmtu tA Pkiuunn tuu bcrn nf^iarcnt. Cortex emphasiMd thii 
necessity in his letters to Charles V. Thai moiuirdi revealed 
considcfable interest and ordered an explontion of the Cbagies 
River at Colon. The opening of the silver mtna of Peru made 
the building of a road between Panama on the Pacific and Nom- 
bredeDios on the Atlantic imperative. This trade route became 
the rkiiest In the world. Gold, silver, pearls, and ornaments 
(ram tbe rcghm of the Inca!t; wcwl, indigo, dycwoods. tnahoginy, 
cocoa, and tobacco from various sections of Spanish'America 
dtMsed this roale. The law required the products of present 
Argentina to be canicd westward through the mountain passes 
to the Pacific, thence north lo Panama, across the isthmus where 
ihcy were loaded on vessels for Cadts. Even cargoes of Philip- 
pine products readied Spain by way of Panama. 

Gradually the King of Spain granted numerous cxduuve fran- 
chises, with the Rsult thai aU along the route the products paid 
toil to tboae who hdd exclusive privileges from the crown. 
Id the fdfB of Philip n some persons aslced permisi4on to explore 
OwrtvcrAtimto, which might, they thou^t, connect the Gulf of 
Ouien with the Padfic. So encrusted with vested privileges 
had the Pananw route become that Philqi tt forbade under pen- 
alty of death aU altonpts to go op that river. 

In 1550 the PortngtMse navigator Antonio Galvao published 
a book demonstisting the feaubility of cuttiitg a canal at 
either TdraantcpAC, Nicaragua. Panama, or Daricn. In the 
fclpiriai ymr the Spanish hhlorian F. L. de Gomaim made a 
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futile appeal for action to FfaiUp II. In 1695 William Patterson 
organized the Darien Company which ended in disaster three 
years later. By 1771 the Spanbh government had changed its 
policy and ordered surveys, but internal disturbances prevented 
action. Alexander von Humboldt examined tiie isthmus in 180S 
and pronounced in favor of the Nicaragua route. The successful 
revolt of the Spanish American colonies and the consequent 
opening of their ports to the trade of the world increased the 
interest in a canal. A Dutch corporation under the patronage of 
the King of the Netherlands obtained a concession, 1830, to 
build a canal in Nicamgua. But a strongly worded protest on the 
basis of the Monroe Doctrine from President Jackson and the 
revolution in Belgium prevented the execution of the plan. 

Ab international congress met in Panama, 1826. Hie Amer- 
ican delegate arrived too late; but he carried significant instruc- 
tions from HenryClay.theSccretary of State. Should the canal 
be cut, "the benefits of it should not," wrote Clay, "be exclu- 
sively appropriated to any one nation, but should be extended to 
all parts of the globe upon the paj-mcni of just compensation 
or reasonable tolls,' DeWill Clinton played with the idea of a 
canal but accomplished nothing. Tlie United Stales Senate 
passed a resolution, 1835. in favor of constructing a canal at 
Nicaragua. President Jackson sent Charles Biddle to negotiate 
a treaty. But Biddle decided in favor of the Panama route and 
negotiated accordingly, with the result that his work was re- 
pudiated. 

Then followed the colonization of Texas, Oregon, and Cali- 
fornia. The settlement of the Oregon boundary in i846ga\-ethe 
United States a Pacific coast line. The annexation of Texas, 
the war with Mexico, the acquisition of Califonua, and the 
discovery of gold made a Panama route necessary. In 1848 
Aspinwall, Stephens, and others obtained from the government 
of New Granada the right of way for a railroad at Panama. 
This famous road was opened to traffic in 1855. In August, 1849, 
Cornelius Vanderbilt. Joseph L. White, and others organized 
The American Atlantic and Pacific Ship Canal Company and 
■ Moonr, Diftst ef iKlanalianol Laic, TO..: 1. 
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obtained a concwtJoii t^na NiauagiuL The company sent 
Colonel Childs to make a nirvey, which he performed witb 
accuracy. 

It is (rom this period that the diplomatic nefotiatioiu bcgfo. 
The negotiations di%-idc themselves into three parts. Tboae 
with Great Britain have the Clayton-Bulwcr and ihe Hay- 
Pauncefote Trcotia a« cenlvrs: those with Colombia have the 
Treaty of 1846 and the proposed Hay-Hcrran Treaty; and those 
with Panama have the Uay-Bunau-VariUa Treaty as a center. 
These centers will be descrUwd in their proper order. 

Why did the United States enter into the CIa>noD-Bulwcr 
Treaty? Because by 18149 Great Britain controlled the entire 
Atlantic seaboard of Central America and Tigre Island in the 
Gulf of Fonscca on the Pacific »de. The acquisition of this 
control had been fcradual. In iSjS the Central American 
Republic had broken up into four states. A London bank had 
loaned conwlcrable money on the defunct republic's bonds. The 
British coosul general, Frederick Chaifield, apportioned ar- 
bitiarOy the d^t and proceeded to enforce payment. He 
allowed Salvador twenty-four hours. Salvador rejected the 
terms: and Cbatfidd ordered a blockade of her coast. Neither 
could HonduiBS caa^lly; so he ordered the occupation ol the 
Atlantic ports of Omoa and TruxiUo on Honduras Bay and on 
the Pacific .lidc he ordered the seizure of Tign Island which coqh 
TiHHyW the Gulf of Fonscca and the western terminus of the 
proposed canal.' In Costa Rica the party in power agreed that 
the state should become a British protectoiate. Whereupon, 
Costa Rica revived an obsotele claim to the part ol Nicaragua 
lying south of the San Juan Ri^xr. At the aune time Chatfidd 
ordered the seiaure of San Juan or Greytown in Nicaragua. 
Cbatfidd bad pnvioiMly c^ioused the cause of the King of the 
Mosquito lodiaas and agreed that be should be protected in his 
territory from the Rotnc RK-er on the iMCth to the San Juu 
River on the south with Bluefields as the British commerdal 
center. In Belize, or British Honduras, the English wood- 
cntten had received protection from their govenmtent for more 
■ S(& El Doc. u, jj Coot, jad So*.. %, 4ft. 
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than a century, although a colonial government was not estab- 
hshed there until i86j. 

President Polk appointed, 1S4S, the first American diplomatic 
agent to the Central American states, Elijah Hise. He recdved 
instructions to collect information on the British encroach- 
ments, to refrain from acquiescing in their pretensions, and to 
negotiate treaties uf amity and commerce nilh those states that 
could be regarded as independent.' He soon became convinced 
that the British had in mind obtaining control over all the pos< 
sibic canal routes. Mindful ihat Trist's instructions to obtain 
a canal route had been frustrated in the Treaty of Guadalupe 
Hidalgo, Hise proceeded to negotiate for a canal concession 
across Nicaragua and included a guarantee of Nicaraguan inde- 
pendence.^ But President Taylor's administration rqiresented 
a reaction to the aggressive c:(pansionist policies of Polk. E. G, 
Squier received the appointment to replace Hise; and the Uiac 
treaty was never submitted to the Senate. 

Secretary Clayton instructed Squier to negotiate a new treaty 
with Nicaragua which should assure equal right of transit for the 
commerce of all nations through the canal. He was "not to 
involve the country in any entangling alliances, or any unneces- 
sary controversy." The United States could not permit another 
nation to possess a monopoly of such a canal. However, Nica- 
ragua should be left free to enter into treaty relations with other 
powers and foreign capital might be used in financing the pro- 
ject. The instructions mentioned that an American company 
had been formed to dig the canal. Squier could render it friendly 
assistance but he was not to implicate the government in any 
scheme of speculation.* 

Squier obtained for Vanderbilt's company, August, 1849, the 
right to construct a canal from any pomt on the Gulf coast to 
any point on the Pacific and the exclusive right to navigate by 
Btcam all Nicaraguan lakes and rivers,* Squier inserted in the 
treaty that the United States would guarantee the ocutrality of 

■ HouM EsDoc T5> 3> Caag., I Se«^93. 
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the canal and the independence of Nicaragua.' At every step 
Sqiiicr met Brlliiih Intrigue and ihou^t be met more than there 
actually was. 

Squier hurried into Hoadutms and signed a treaty, September 
18, 1849. Honduras agreed to cede Tigre Island to the United 
States for eighteen months and parts of the shore of the Gulf 
of Fonscca for a luivai station and forti&catiout.' On October 
16, a British squadron appckred in defense of Tigrc Island. 
Squier notified Chatficld that the British were occupying soil 
bdonging lo the Unitd States and requested them to leave.' 
ChatGcld rrfuscd. Squier gave Chatfieki six days in which lo 
c^'acuate Tigre Island or the United States would consider the 
occupation an unfriendly aitd violent aggression. The British 
admiral yielded possession in December. 1849; and the island 
remained under the American 6ag until after the condu-iion of 
the Clayton- Bulwer Trwly when it was restored to Honduras.* 

Squier had brouj^t the Whig adminblralion into a dilemma. 
The NVhigs could not su[^rt the Squier treaties nor his action 
toward the Brtttsb, for they did not want war with Great Britain. 
Neither could they repudiate Squier, for they might incur the 
diargc of yielding uttduly to Briti^ bullying. 

SeCRiary Ckyton approached the problem open-mindedly. 
He directed the American minisier in London, George Bancroft, 
to ascertain upon what grounds Great Britain hdd Greytown 
and mainlaintd the Mosquito Proleaorate. If the Forrign 
Oftce revealed ■ dedic to mbatantiate the British claims he 
■bould point out the InopediaKy d British control over the 
San Jtnn River aa a poasQiIe Interoceaiuc highway. He could 
aaaura the Foreign Office that the United States did not aspire to 
ancfa an cxdnrive cootro) of a canal for itadf; nor would it approve 
fl( auch a dura by any other power.' Lord Palmcnton replied 
that Gicat Britain had do intentioa of occupying or cotonixing 
Central Ameika. The occopalka et Greytown wai temponry. 

> MiUk Om Book oa CMtnl AaMrfoa ASdn, ■<s6, il. 
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He indicated that the Britisli were opposed to turning the pott 
over to Nicaragua and he would mention no time of witfadrawaL' 
Bancroft was soon afterward recalled. 

Clayton instructed the newiy appointed minister to France, 
W. C. Rives, to stop at London and interview Palmerston on the 
canal and Mosquito questions. Rives did so. Palmerston held 
the opinion that Nicaragua had gone beyond her power in grant- 
ing a concession to the Vanderbilt company. He denied that 
Greytown had been occupied for the purpose of controlling 
a canal. And he expressed a willingness on the part of Great 
Britain to join the United States in opening a canal by way of the 
San Juan River. The Mosquito Indians should be recognized 
as an independent nation.' 

On reading Rives' report Clayton concluded to enlist the 
cooperation of Great Britain in building a canal open on equal 
terms to the commerce of all nations and, at the same time, to 
check British jurisdiclion in Central America as much as pos- 
sible. He communicated to Crampton, the British mioister, 
his readiness to negotiate a treaty. Pahnerston appointed as 
special envoy for the purpose one of the most astute and ingratia- 
ting of British diplomats, Sir Henry Lytton Bulwer. He had 
achieved fame with Lord Byron in Greece. He had served with 
distinction as a diplomat in Brussels, Paris, Constantinople, and 
Madrid. Palmerston had pronounced his Treaty of i8j8 with 
the Porte a masterpiece. 

Bulwer knew how to arouse the latent forces in Washington 
in favor of his mission. The popular demand for a treaty on 
a canal grew daily more urgent. Clayton held confidential the 
Hise and Squier drafts of treaties; but he did not know how soon 
members of Congress might obtain information of them through 
other channels. Indeed, the Senate had already asked the Presi- 
dent for the correspondence relating to the proposed canal. 
Rather than deliver the Hise and Squier drafts Clayton became 
eager to submit an agreement willi Great Britain. Aided 
by these two pressures upon the Secretary of State, Bulwer foiced 
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the canal quntion to the front, and nithin a month he had the 
project o( a ttcaty agreed upon.' He had carefully excluded 
all poinU that mi^t pertain to British influence in British 
HoDduraa or the Motquito regkn. 

Oayton's colleagues m the cabinet ezprcHed apprehension 
on the omianon of the Mosquito question and a fear that Great 
Britain miftfat thereby dominate the canal. Moreover, the news 
<A the iicizure of Tigrc Island by the British reached Congress 
and inflamed public opinion to such an extent that delay be- 
came iKCcsaary. Bulwcr asked Palmerston to disvow the 
seizuie or take the risk of having Squier's treaty with Honduras 
submitted to the Senate, which mi^t mean war. Palmcrsion's 
qualified disavowal reached Washington only by March, 185a 
By that time Clayton had suhmittnt the Squier treaty to the 
Senate. The Democratadamored for the correspondence. Clay- 
ton hdd back. Meanwhile, he obtained Bulwcr*s consent to two 
important dtangcs in the projccL First, in Article I both 
ptrtia igreed to rediin from tuing any alliance, connection, or 
influence that either nu^t possess with any state or government 
through whmc territory the canal might pa«s for the purpose of 
obtaining any exclusive righu or advantages. Second, in Article 
VIII (he treaty was made to ^iply to all possible isthmian 
routes. Clayton and Bulwer signed the treaty on April 19, 1850. 
The Senate ad\-tted ratifintioa by a vote of forty-two to eleven 
00 May 11, 1850. 

The treaty had nine artkks. Both parties declared that 
neither woukl obtain for itself any exclusive control over the 
piopaaed canaL In caae of war between the United States and 
Great Britain neither wouM rtaon to a blockade of the canal 
or fletab or capture each other's vessels in the canal. Both 
parties agreed to job their efforts b maintaining the neutrality 
and pratectiaii of the caaal. The canal sboukl be open to the 
cmuiacrc e of all natioas at equal terms. In order to cnnwr\-e 
time they detombed to give tbdr support to such persons 
a* rai^t first offer to conunence operations with adequate 
capita) and the cooxnt ei the local authorities. The treaty 
Aftrin.Us6,3B. 
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applied to all conimunications whether by canal 
across any pari of the isthmus. Ratifications were to be ex- 
changed in Washington within six months.' They were ex- 
changed on July 4, 1850. On the next day President Taylor 
proclaimed the treaty. 

Too much was expected of this agreement. The turbulenl 
conditions in Central .America convinced the Foreign Office that 
Great Britain should continue in possession of Greytown, in the 
protection of the Mosquito Indians, and in the support of Costa 
Rica, Webster succeeded Clayton as Secretary ol State and 
asked that Great Britain should turn Greytown over to Nicai^ 
agua. An American vessel, the "Prometheus," refused to pay 
the port dues at Greytown. The British fired upon her and 
compelled her to do so. A large number of American adventur* 
era collected in that port for transportation across the isthmus on 
their way to the California gold fields. These rebelled against all 
restraint, especially British rule. Accordingly, Great Britain 
and the United Slates looked with suspicion at the attitude aad 
actsofeachother;and both used the treaty as a basis for accusing 
the other of bad faith. Cooperation in promoting an isthmian 
canal became impossible. 

In Washington a movement got under way in favor ol abrogat- 
ing the treaty. This might have been accomplished. But 
Claj^on, then a senator, defended the treaty. "The abrogation 
of the treaty restores," said Clayton, "the British protectorate 
with renewed vigor; and, unless immediately after it shall be 
annulled we shall be prepared to attack her in Central America, 
she will reassert her title so effectually that in one year the whole 
isthmus will be imder her influence. " ' 

Secretaries Marcy and Cass adopted Clayton's view. As a 
result Great Britain agreed to negotiate treaties with the CoitnU 
American states in compliance with the American construction 
of the Clayton-Bulwer Treaty. In the treaty with Guatoraala, 
1859, the boundaries of British Honduras were dctennined.* 

■ HallDy, rr«iiiMi. I.: 6$o. 
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In the treaty with Honduras, the same ytar, that state received 
thr Bay Islands and its share of the Mosquito protectontc' 
With Nicaragua Great Britain agreed to withdraw her protect- 
orate from the Mosquito Indians and to yield all claims to Grey- 
town with the uikderstanding that it should be a free port.* J 
filler these treaties had been communicaled to the DqMrtmeat.f 
of State Prvsideoi Buchanan announced in his message, D^ ' 
crmber, i860, that the negotiations had resulted "in a final 
settlement entirely satisfactory to this govenunent " 

The Civil War did not promote mutual confidence between 
the United States and Great Britain. Nor did Lotm Napoleon's 
plans (or an empire in Mexico encoumfte the United States to 
mviteotherpowentoactcdetolheClayloD-BuIwerTrGaty. In 
his special mcsMge to Congress, March 8, 1880, Preudent tUyes 
gave concise apression to American ofNnioa on a canal: "An 
iDtencetnk cand icnrn the Amcrkan Isthmus will esteaiiolly 
diange the geognphical relations between the Atlantic and 
Pacific caasti of the Uttited States and betn-cen the United 
States and the rest o( the worid. It will be the great occsa 
Ihortni^ifare between our Atlantic and oar Pacific shores, and 

virtually a part at the coast line ol the United States. 

The policy of ihb country is an American canal under American 
control. " 

Ha>-es' Secretary at State, James G- Btaine, sought to applyl 
the principle of rebus sic stnntibtts to the Clayton-Bulwer Trca^. f 
Said Blaine in an btstmctioa to James Russ^ Lowdl, Novcmb«r4 
19, rSSr:"Thn convention was nude more than thirty years ago i 
under excepciooal and estraordiiiary conditions whidi have long I 
since ceased to exist, — conditions which at best were lempomy J 
in diefr nature, and which can never be reproduced. " Tlte (fr 1 
natkabk development o< the United Suics on the Padfic oout J 
had brauajtt new mpoostbiSliea. Furthermore, France iNdl 
become a qnnsarfbrandpatnmofacaail at Panama. BUnal 
requested Lovefl, theietee, to present for the conslderBtlon of ' 
the Foreign Office that the prohibition on the United Stato to 

». JOB. 
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fortify the canal should be cancelled and that the United States 
should be free to acquire naval bases on the isthmus.' Lord 
Granville replied that the British goveriunent relied with con- 
fidence upon the execution of all the engagements entered tato 
in the Ctayton-Bulwer Treaty.* 

Frelinghuysen succeeded Blaine as Secretary of State in De- 
cember, i88z. He contended that the primary objects of the 
Treaty of 1850 were the construction of a canal and the release 
by Great Britain of her settlements in Central America. 
Neither bad been accomplished, due to the attitude of Great 
Britain. Hence, he held ihe treaty to be voidable at the pleas- 
ure of the United States. The Foreign Ofl&ce denied stoutly 
this proposition- The real reason tor the attitude of the 
United States was that American sentiment in favor of a 
canal under exclusively American control had become insist- 



The events of 1S98 reinforced this conviction. The voyi^ of 
the "Oregon" from San Francisco around the Horn to join the 
Atlantic fleet covered 1^,400 miles; whereas the vo>-age would 
have covered only 4,600 miles through the canal. The acquisi- 
tion of the Philippines and the absorption of the republic of 
Hawaii led President McKinley to urge action in his annual 
message for 1898. The Senate adopted a resolution requesting 
McKinley to obtain a modification or the abrogation of the 
Clayton-Bulwer Treaty, Fortunately, John Hay occupied the 
position of Secretary of State. He promptly and quietly n^oti- 
ated with Lord Pauncefote a treaty providing for the construc- 
tion, operation, and regulation of a canal by the United States 
alone. But the principles of neutralization in the treaty of 1850 
still held. There could be neither fortifications nor a block- 
ade. The President sent this treaty to the Senate, February 5, 
1900. 

The Senate proceeded to amend the treaty by providing for 
the cancellation of the Clayton-BuIwcr Treaty, by ^ving the 
United States the right to defend the canal, and by refusing to 

• Forago KeUtioiu, 1881, SS4- 
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pennit other powen to adbere to the coaveatioa.' The Foreign 
Office 'lid not approve of this method of Degotktjag a treaty 
and therefore rejected iL Hoirever, Lord Laiudowne suggested 
the negotiation ol a new treaty, which Hay and Pauncefole 
completed November 1 8, 1901. 

TTie fir»t article abrogated the Clayton-Biilwer Treaty. The 
second gave the United States the complete riglit to construct 
and, subject to the treaty, to regulate and operate the canaL 
The third article contained substantially the rules o( nculralisa- 
tion and free navigation of the Suez Canal, cofricd from the 
Treaty of October 18, 1S88. There were six of these rules. 
The first rule stated : " The canal shall be free and'open to the ves- 
sels of commerce and of war of all natiofu observing these rules, 
on terms uf entire equality, so that there shall be no discrim- 
ination Bgninst any such nalion, or iu dtiaens or subjects, in 
respect of the cooditlooB or charges of tnfic or otherwise. Such 
conditians and duiges ol tnflk ahaU be just and equitable." 

In legiilating on the subjea of toHs Congnss usumnl that 
"all nations" meant all except the United States and enacted a 
law, iqij, granting exemption from tolls to American vessels 
engaged in the coastwise trade. The British government feared 
further discriminating l^islatioa and asked that the coastwise 
vcssdsbemdodedinlbeconputationof aivasonablerate. The 
Foreign Office coooeded that ihe United States mi^l remit or 
refund thr amount of the toOs on coastwise vcsscb as a subsidy. 
On March 5. 1914. Pre^dent Wiboo urged Coogna to iqMl 
the exemption granted to coa sl w he vcsads. Concress did so, 
June IS. 1914. 

The noDod rule stipulated that the canal should ndihcr be 
blockaded nor any act of war orhostilily beoommitted within it. 
The United Stales ihoold be at "liberty to maintain such mili- 
tary poBce akog the canal aa may be iiiiniiaiji to protect it 
against l a w k—a a and disorder." Tlie treaty contained no 
statement giving the United States the rig^t to fortify the canal 
Great Britain could give no sodiri^t Nor was there any slate- 
acotfortilddngforUficatktL Hie canal has been fortified. The 
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right to do so is based on Lord Lansdowne's Dote * of August 3, 
iQoi, expressing acquiescence, and on Articles III and XXIII oi 
the Hay-Bunau-Varilla Treaty. Panama granted thereby to the 
United States the same right as "if it were the sovereign of the 
territory. . . and grants expressly the right to establish fortifica- 
tions for the safety or protection of the canal. " ' 

The third rule regulated in general terms the passage through 
the canal of vessels of war and prizes. The fourth specified that 
barring accidental hindrance to transit no belligerent could there 
embark or disembark troops or munitions of war. The fifth rule 
applied all of the six rules to the marine league at dther end 
of the canal and specified that no belligerent vessel should re- 
main in those waters more than twenty-four hours at one time, 
except when in distress, and that twenty-four hours should 
elapse between the departure of war vessels of opposing belli- 
gerents. According to the sixth rule the canal, the buildings, and 
the machinery necessary for operation should in time of war be 
immune from attack or injury by belligerents. 

By Article IV the parties agreed that no change of territorial 
sovereignty should affect the principles of neutralization of the 
obligations of the contracting parties. The last article provided 
for an exchange of ratifications within six months.' 

The Senate advised ratification by a vote of 72 to 6 on 
December 16, 1901. The President ratified on December 16; the 
ratifications were cxchaiige3~oiri'elji muy 31; and President 
Roosevelt proclaimed the treaty on Washington's birthday, 
1901. The more than half century of sparring between the 
United States and Great Britain over Central American 
And isthmian canal affairs ended in triumph for .\merican 
diplomacy. 

The United Slates had before it the task of deciding upon a 
route and of obtaining the right of way. Americans favored 
generally the Nicaragua route. That route had received the 
approval of Alcxandervon Humboldt. of the King of the Nether- 





THE PANAMA CANAL TREATIES 359 

land* in 1838, of Loots Napokoo while k prisoner at Han, of 
Colonel Childs in hii acciuale lurvry of 11^50, and of a group at 
New York business men headed by Commodore \'an>lcTbil(. 
The Vandcrbiit company (^xialcd a Unc of slcwnen on the San 
Juan River and Lake Nkaiagua (ogeUwr wich a stage coach 
line cm to the Pacific for the benefit of the California gold tcdtcn. 
In 1873 Presideni Giant Mnl an abtc commission to make 
surveys of the various isthmian routes. The report favored 
Nicaragua. A group of New York business men obtained from 
Nicaragua the exclusive right to build a caiul, April 14, 1S87.' 
Warner Miller became president of the construction company 
which spent during three years more than $5,000,000 in dredging 
the harimr of Creylown and in building two miles of a cattal. 
The stringency leading iq) to the panic of 1893 compelled this 
conpany as wdl as the French company at Panama lo go into 
the hand* of a receiver. Senators Sherman and Morgan favored 
gtmnunental aid at Nicaragua, but Coognss did not act. In 
1898 the Grace>E)rTe<rragin syndicate was formed with such 
men as W. R. Grace, J. A. McCall, Warner Miller, J. J. Astor, 
George Wcstmgbouse, D. O. Mills. Levi P. Morton, and G. T. 
Bliss as directors. These movements and men kept interest 
alive in the Nicaragua route; 

The Treaty of 184A with New Gnwada had for an object a 
canal as well as a railway by the Panama route. The Claylon- 
Bulwer Treaty inchided Panama as one oi the possible routes. 
LucieB N. P. Wyse obtained a charter from Colombia for a 
canal c o mpan y and be tndoccd Ferdinand de Lesseps, the builder 
of the Sues canal, lo serve as presidcnl. Between 1881 and 18S9 
the French company spent (160,000,000 without having half 
completed the prt^l. Runwm of sautdal compelled a parlfa- 
ncntary iavcstigatica which oncovcnd sufficient fraud and 
corrup^oB BO that the company oaukl raise no more money and 
wmt into bankn^itcy. Several interested Frcttchmcn organiaed 
the New Panama Canal Company to keep alive the franchises 
of the old company, lo take ovct the administration of tbe 
Panama Railroad, and to salvage the equipment With the 
■Scasis B^nM No. 1, j; Coof., 1 Sm., 479. 
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revival of American interest in a canal during the Spanish 
American war this company became anxious to sell its rights to 
the United States. 

Congress created in 1899 the isthmian canal commis^on with 
Admiral Walker as chairman to examine all practicable routes. 
For physical reasons the report favored the Panama route with 
a lock canal. But Colombia had granted an exclusive con- 
cession to the French company which held at least until 1904. 
Colombia was therefore not free lo grant the necessary rights 
to the United States, except upon condition that an agree- 
ment be reached with the New Panama Canal Company. 
That company had refused lo sell its franchise but would allow 
the United States to become an owner of a part of its stock. 
The commission considered such an agreement impracti- 
cable. 

The Nicaragua route would require the construction of an 
artificial harbor at each end; the Panama route had the good 
harbors of Colon and Panama. The estimated cost (or a lock 
canal at Nicaragua was $200,540,000 as against $156,378,158 
for Panama. The time required for a vessel to pass through the 
170 miles at Nicaragua would be 33 hours as compared with i> 
hours to pass through the 40 miles at Panama. Bui the di:iiance 
from New York lo San Francisco would be 377 miles shorter 
by way of Nicaragua. The estimate of cost of maintenance at 
Nicaragua was the greater. But in order to place the canal 
"under the control, management and ownership of the 
United States" the commission recommended the Nicaragua 
route.' 

The report caused the New Panama Canal Company to 
express its willingness to sell and it obtained permission from 
Colombia to do so.* The price on its franchise, properly, and 
(ufinisfaed work dwindled from $109,141,500 in 1901 to 
$40,000,000 in January of 1903. Admiral Walker asked for and 
obtained from M. Hutin of the canal ccnipany copies of the 
approval of the pro|>osed transaction by the minister of Cokxnbia, 
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Mutintt-SUva.' Thefcupan, the cuul commiasiaa inurd a 
su|4>lanenlary xvpott, nmning ito pnvioia coacJudoo and 
recommending ihc Panama route. 

Since May ij, 1897. the Depamncim o( State bad been receiv- 
ing communications from ministers of Cokanbia favoring the Pan- 
ama route aitd even laying dahn to the territory through which 
the Nicaragua canal would have to pass.* On March 31, 1901, 
Minister Concha wrote to Scavtary Hay: "Colombia has no 
lust ul unjust gain through the construction of the canal in her 
territory, and a final cmvottion on this subject will not be 
hampvreil by pecunkiy considcraticms. " * He enclosed a 
memorandum of pomU to be considend in drawing up a 
treaty. 

Two wcdts hler Concha submitted a draft of a treaty. 
Colombia authoriwd thereby the Panama Canal Company to 
"transfer to the United States its ri^ts, privilege, properties, 
and concesaians, as well u the Panama Railroad and all of the 
•hares « part o< the shares of that company, " witb the exception 
of the public lands situated outside of the canal zone. The 
United States should have the cxdunve rif^t to build and oper- 
ate the canal and for that purpose diould receive a strip, ten 
kilometen wide, acnxs the isthmus for a term of ninety-nine 
ytars. Tlie provision in the Tnsly d 1S46 that the United 
Stales should guarantee the neutrality of the isthmus for pur- 
poMS of transit was inserted. The Urdled Sutcs should rccog- 
ahe the sovereignty at Ctdombia within the canal zone. The 
Hay-Paimoefarle Treaty nneivcd recocniiion. Should it 
happen that Colombia could not elTectivcly protect the 
canal with her armed forces the Uitiled States should then 
furnish the adequate force. As compensation the United Slates 
■bould pay an anituity a< $150,000 for the railroad, a cash pay* 
nent of t7/x»,ooo for the zone and, fourteen >'ears after the 
exchange of ratificatioBS, a reasonable aimuity for the use of the 
cum] route.* 
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Secretary Hay acknowledged the receipt of ihU draft, April 
21, 1902: "1 am directed by the President to inform you that I 
shall be ready to sign with you the proposed convention as soon 
as — First, the Congress of the United States shall have author- 
ized the President lo enter into such an arrangement; and — 
Second. As soon as the law officers of the Government shall have 
decided upon the question of the title which the New Panajna 
Canal Company is able to give of all the properties and rights 
claimed by it and pertaining to a canal across the Isthmus and 
covered by the pending proposaL " ' 

The recommendation of the isthmian canal commission won 
gradually the support of President Roosevelt and the leaders of 
both houses of Congress. The House of RepresentaUve.s passed 
the Hepburn bill favoring Nicaragua. But the Senate substi- 
tuted a bill drafted by John C. Spooner, authorizing the Presi- 
dent to buy the franchises, property, and unfinished work of the 
New Panama Canal Company for not more than $40,000,000 and 
to obtain from Colombia the perpetual control of a atrip of land 
not less than six miles wide. The United States should have the 
right to make and enforce police and health regulations and to 
establish courts on the canal zone and in the ports at each end. 
And should the President be unable to secure a satisfactory title 
from the French canal company or the specified right and cootro) 
of the strip from Colombia "within a reasonable time and upon 
reasonable terms, " he should then negotiate treaties with CostA 
Rica and Nicaragua for the territory necessary to construct 
a Nicaragua canal.' President Roosevelt signed the measure 
with alacrity on June 18, igoi. 

In accordance with his agreement Secretary Hay prc^wsed the 
dianges in the Concha draft made necessary by the Spooner act. 
One change related to the phrase '"in perpetuity." Condu 
pointed out that this would mean an alienation of the canal 
xone and would require an amendment to the Colombian con- 
stitution. He proposed to tease the zone "for the term of 
one hundred years, renewable at the option of the United 

■ ScB. Doc, 474. 6} Coax.. * So*., 565. 
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Stales. . ." Hay yiddi-d, ^thou^ he made the tenn more 
defibiie, ihui: "(or the term of one hundred yetn, rmcw- 
able at the sole and absolute option of the United Stale* for 
petiodi oi limilar duration ao kmg as the United Slates may 
desire." ' 

Concha came forward with thice proposed changes in bis own 
draft. Fint, that the property of the Panama Canal Company 
lying outside the canal zone should not be transfeirtd in the 
aale to the United States but should revert to Colombia. Second, 
that the canal company must obtain a prior release from Colom- 
bia before it could sell and transfer its rights and property to the 
United States. Third, that Colombia shoiJd have additional in- 
demnity.* Hay expressed surprise at the fresh basis of pecuniary 
indemnity. In connection with the fint and second points he 
could not believe that Colombia meant to hamper the United 
Stales in the construction of the canal. It had been ascertained 
by the Attorney General that the canal Company was in possession 
ol valuable property in the ports ol Colon and Panama outude 
the canal aooe. con.Msting of terminal facilities and means of 
tian^nrtatioa requisite and essential to the construction of a 
canaL* The Spooner act conceived of this property as being 
covend by the (40,000,000 to be paid to the New Panama 
Canal Company, which owned six-sevenths of the Glares in the 
Panama Railway Company. 

In hb reply Concha pleaded lack of Instructions and con- 
tinued to do so until October 16, tgoj. He then acknowledged 
that be had recdved instructions, and staled that in hi.i c^iinion 
these had bea vitiated by the action of the United Slates naval 
offioeftdurinsatecent insumctioa in the department of Panama. 
This action, Concha hckl, constituted a new interprrUtion of 
Article 35 of the Treaty of 1846, which article had been included 
in the proposed treaty. 

During thia iuomction Rear Admiral Casey bad ordered 
the tandiDg ol marines to insure that ito intemq>tioo to traffic 
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on the Panama Railroad occurred. He had complied with k 
duty well established by the United States through practice in 
execution of Article 35 of the Treaty of 1846.' 

This article forms by itself a distinctive international agree- 
ment. Under its terms "the government of New Granada guar- 
antees lo the government of the United States that the right 
of way or transit across the Isthmus of Panama upon any modes 
of communication that now ejcist, or that may be hereafter con- 
structed, shall be free and open to the Government and citizens 
of the United States." In return "The United States guarantees 

positively and efficaciously, to New Granada the perfect 

neutrality of the before mentioned Isthmus, with the view that 
the free transit from the one to the other sea may not be in- 
terrupted or embarrassed." And "in consequence, the United 
States also guarantee, in the same manner, the rights of sov- 
ereignly and properly which New Granada has and possesses 
over the said territory."' 

Secretary Hay refused to admit that any qaestion conctming 
the interpretation of this article existed. The United States 
had thereby obligated itself to protect New Granada, later 
Colombia, again.st foreign invasion, not against domestic in- 
surrection or its consequences.* Hay was not the first Sec^ 
lelary of State to so interpret the treaty. Colombia had asked 
for American troops to put down an insurrection in Panama in 
1865. Secretary Seward replied that the request had been sub- 
mitted to the Atloraey General whose opinion held thai "The 
purpose of the stipulation was lo guarantee the Isthmus against 
seizure or invasion by a foreign power only. " * Secretaiy Titit 
expressed the same view to the Colombian minister May 37. 
1871.' And for the protection of transit across the isthmus the 
United States had at the request of the local authorities at 
Panama landed troops in 1856, i860, 1861, 1873, and 1901; 
at the request of Colombia in 1863; and at the request 
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of the United Sttta omniJ in i96$, iSSs, and September, 

IQOl.' 

The Concha correspondence continued to ocprea apprdien- 
■ion for Colombia's sovereignty. He feared the courts qxdfied 
in the Spooner act could not be provided for in the treaty. 
But the main |>oint at issue was money and more money. Hay 
oHered $10,000,000 in caah and tto,ooo annual rental or 
$7,ooo,<xx) in ra.ih and Sioo^ooo annual rental. Condia refused 
to accept cither altcmaiiviL* But he did mcntioa that the f ran- 
i-hise of the New Panama Canal Company would soon expire. 
that by the icrau of the contract the company could not transfer 
iu riglils lu n third party, and (hat at the expiration of the con- 
tract the rif^ts of the company would be restored to Colombia. 
He staled: "The time during which the companies arc to have 
the usufruct of those properties being thus hmited, it is dear that 
if the properties have any oonslderalilc \-aluc thai value belongs 
to Colombia, and th«K is bo reason or raotive for p&yian the 
value o\'cr to the cocnpanies or for Colombia to cede the pro- 
perties f^tuitously."* 

This sentence furnishes the keynote lo the policy adopted by 
the Colombian govenunent toward the canal. Hail not the 
United States committed itself to the Panama route? True, 
the ^XMoer act contained a pouible alternative. But were 
not thcleadenof CoagrcM detetmincd and the young i'n^ideat 
and his able Secretary of Stale impatient to begin upcrations 
at Panama? Why should the New Panama Canal Company be 
paid for the port aixl termfatal bdlities and other rights in Colon 
and Panama? Said Concha: "Colombia lias already exercised 
an act of exoeptional Ubemlity in octending, in £avor of the 
canal company, the time limit for the construction of the wodt 
wUd) has had the sole effect of allowing to the company the 
ponibility of recovering a pail of its capital which, without this 
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eztensiOQ of time, would have passed months ago to Colomtns. ** 
Why should not Colombia wait until the expiration of the fran- 
chise of the canal company, October, 1904, and reap for itself at 
least the $40,000,000 which the Spooner act provided should be 
paid to the canal company for its franchise and property rights? 

Colombia recalled Minister Concha and left the legation in 
the care of the charge d'affaires, Tomas Herran. The question 
of compensation continued in suspense. Hay increased the cash 
offer from $7,000,000 to $10,000,000 and the annual rental frtMn 
iio.ooo to $100,000. Herran asked for $10,000,000 in cash and 
an annuity of $600,000 and the right to reach an agreement with 
the canal company before that company could transfer its rights 
to the United States.* Finally, Secretary Hay wrote to Henan, 
January 21. 1903: "f am commanded by the President to say 
to you that the reasonable time that the statute accords for the 
conclusion of negotiations with Colomltia for the excavation of a 
canal on the Isthmus has expired, and he has authorized me to 
sign with you the treaty of which I had the honor to give you a 
draft,withthemoditication that the simi of $100,000, fixed there- 
in as the annual payment, be increased to $250,000. I am not 
authorized to consider or discuss any other change. " * Hay and 
Herran affixed their signatures on the evening of the same day. 

Essentially, the treaty contained the provisions of the Concha 
draft. Colombia approved the sale of the canal company's 
lights and properties to the United Slates, including those in the 
ports and terminals of Colon and Panama. The United States 
had increased the compoisation. Tlic United States expressly 
recognized the sovereignty of Colombia over the canal zone. 
Colombia could establish courts in the zone (or the hearing of 
cases affecting her citizens. The United States could do so fw 
the hearing of cases affecting its citizens. Both parties agned to 
establish a joint tribunal to decide cases between the cttiiois of 
the United States and those of Colombia and caacs affecting 
foreigners.* After a raiher long and sharp debate the United 

' Sni. Doc 474. 63 Cong., j Scss.. 166. 
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StBtn Scnftte advised the ratification of the treaty, March 17, 
■90J- 

The constitution of Colombia required President Manvquin 
to give (ony day* notice of a call for a tpcdal session of Congnss. 
He made no move until May 7,irtien he act June 10 ftx Congreai 
to convene. When Congreasdid meet he gave his opinion of the 
treaty in these words: "My Govcmmtnt is faced with this 
dilemma : We muM dthcr allow our sovereign rights to suffer and 
ttnounce certain pecuniary advantages to which, according to 
the opinion of many, we have a rig^t, or we must rigorously 
stand up (or our aoverdgn rights and claim peremptorily the 
pccuniar>- indemnification to which we have a ri^t to consider 
ourselves entitled. In the first case — that is. should we consent 
to the curtaibnent of our sovereignty and nut aspire to the full 
indemnity, should the caiuJ be opened through Panama, the 
just wishes of the inhabitants of that department and of ail 
Colombians will be satisfied; but the Ga\-cmmcnt lays itself 
open to being chained in the future with not havinf; duly 
defended our sovereignty and with having sacrificed the interests 
of the natioa. In the second case, should the canal not be 
opened through Panama it will be laid to the charge of the Gov- 
ernment that it did not allow Colombia to benefit by the under- 
taking whicb is regarded as the fmmdalion of our future grtat- 
ne«. .... Happily for me, the inunense responsibility of com* 
bigtondeciriaafalbtoCoDgRss." ' Hcclcmcd thcpart o( the 
address iclatng to the canal with these words: "It has bem our 
indi^Nitable rftplcmaljr triumph that the Senate and Govern- 
ment of the United States should declare, notwithstanding every 
eflort tu the contrmry, the su|>eriority of the Colombian route." 

At no lane did Marroquin or any of his ministcn advocate 
before CoogicsB the aoceplaace of the treaty. Marroqufa) did 
itotify M. M^Tt^i the local agent of the canal company that the 
treaty wdoM probably not be ratified, because of the inadequate 
oompcttMlioa; but if the canal company would advaiKx 
$10,000,000, the raltficatioa could tlun be teaired.' At the 
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same time, Dr. Rico, Minislcr of Foreign Affairs, conducted ■ 
ienglhy dispute with A. M. Beauprt, the American minister in 
Bogota, over the right of the United States to acquire the fran- 
chise and property of the canal company without the consent of 
Colombia. 

Secretary Hay replied that Colombia had given her approval 
when she authorized the signing of the Hay-Herran Treaty 
and that she had given her approval in various other ways. 
First, her minister, Dr. Martinez-Silva, had officially assured the 
United Slates, March 27, 1901, that Colombia would authome 
thecanal companylo transfer its concessions. Second, Marlinez- 
Silva had written M. Hutin, president ot the canal company, 
April ZQ, 1901, requesting a statement of the general terms on 
which the company proposed to transfer its property to the 
United States. Hutin furnished the statement. May t, 1901, and 
thereupon took up negotiations with Admiral Walker. Hutm 
notified Martinez-Silva of the progress of these negotiations on 
May 6, 1901. On the neit day Martmez-Silva wrote Hutin, 
approving his action and stating that the following words had 
been used in a memorandum submitted to the Department oS 
State, "no condition is formulated relative to the sale of the 
private rights and interests of the company." Third. Sccretaiy 
Hay noted that Colombia had been the second largest shaiv- 
holder in the canal company and that her consul general in Paris 
had been especially accredited to attend a meeting of the share- 
holders, December ai, i9oi,and had voted the shares of Colom- 
bia in favor of the sale. Furthermore, at a meeting of the beard 
of directors of the company, Paris, December 33, 1901, Samper, 
the Colombian representative, had voted in favor of the sale. 
Hay concluded that separate and apart from the Hay-Herran 
Treaty Colombia had given her consent fully and ftrcly to the 
acquisition of the properly of the canal company by the United 
States. "It is not necessary here," said Hay, ' 
the questions of good faith toward the canal company whidi 
would be raised by new exactions of that company at tfau 
time.'" 

■ Foreisn Relalioni, 190]: ij6. 
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By July 15, 190J. nothing had been aonoipBihed. On th«t 
day the Senate i^erred the Ifeaiy to a special committee, which 
should rrpon on or before July 31. On July 21, Beuupr^ re- 
fiortcd to the Department of State tliat he had "certain, but 
private, information" that Senator Uricocchca of the qxxrial 
cotDmittec had called on Baron Grtlnau, ihc German charge d' 
affaires, to inquire what attitude the German government would 
take if failure to ratify the Hay-Herran Treaty should cause 
trouble with the Unittd Suics. Baron Grllnou hod replied that 
be had no instructions, that he was of the <^union that Germany 
desired at that moment lo ronain on friendly terms with the 
United States, and thai he would submit the matter to Berlin. 
Desirous as Germany at that time was to expand territorially 
and commercially, Colombia had good rtason to approach her; 
but it is not known that Gennany in any way urged Colombia 
lu refuse to ratify the treaty. Shortly afterward a member of 
the lower house aUkd on the British minister in Bogota to 
inquire what the British altitude would be. The British min- 
ister repJiDd that his government bod consklervd the question 
thoroughly and that It fell satisfied with the arrangements in the 
Hay-Pauncefolc Treaty.' 

The special committee ol the Senate made its report on 
August 4, 190J, and ncommcoded various amciximents. i. 
Before the canal company could transfer iu rif^ts to tlic United 
States the company shoold be obliged to obtain permission from 
Colombia. ]. The idea ai tenancy on the zone by the United 
States should be mode more spedhc so as to exclude any conctp- 
tion of ownership. 3. Any reference to the application of 
United States law in the xone should be suppressed. 4. Addi- 
tional indemnity to Colombia received mention but the coaumt- 
lee Uil the amount indefinite, j. The committee insbled that 
the guaranty in the Treaty of 1&46 should apply lo the sane and 
to the whole deportracot of Panama.' 

On August it, 190^, the tnsty came up for ddiatc in the 
Senate, the only debtle that the treaty received. Senaton 
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Caro and Arango t&unted the government with cowardice for not 
dating to assume responsibility for the treaty. Senator Ospiiu 
felt that the constitution should be drst amended so as to enable 
the government to lease the zone and to allow the United States 
to establish tribunals there. Senator Rodriguez expressed bis 
friendly disposition toward the Unite<l States, but he would, as 
privately agreed upon, vote against the treaty. At the close of 
the debate the vote was taken. Every senator present voted 
agsinst the ratification of the treaty. The few senators who had 
previously announced their support of the treaty remained 
absent. This held notably true of Obaldia of Panama. He had 
grown so disappointed with the course of events at Bogota that 
be declared openly his department would revolt and declare 
its independence.' 

A joint committee of the two houses was appointed to draft 
a law authorizing the President to n^otiate a treaty concerning 
a canal or a contract with a private company. This conunittce 
reported a bill, September 4, 1903, which provided that any 
treaty negotiated should include a payment to Colombia of 
$20,000,000 in cash and of an annuity of $400,000 and a payment 
of tio,ooo,ooo by the canal company before Colombia would 
give her permission for the transfer of the company's rights. The 
police and sanitary measures on the canal zone should be com- 
pletely midcr Colombia's jurisdiction.* 

This bill was referred to a Senate committee which made its 
report on October 14, 1903. The report concluded that the 
Uay-Herran Treaty had ceased to ndst because of its rejection 
by the Senate and because the time for the exchange of ntifia> 
tioQS, September ii, had expired. The report advised that do 
action be taken for anotlier year, for by that time the franchise 
of the New Panama Canal Company would expire. To quote 
from the report, "By the 31st of October of next year — that is to 
say, when the next Congress shall have met in ordinary session — 
the extension will have expired and every privilege with it. In 
that case 'the Republic will become the possessor and owner 
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without any octd <rf « previous judidBl dedstoo and without 
any iiulemnily, of the canal itadf and ol the adjuncts that belong 
to it, according to the contncts of 1878 and 189a' When that 
time arrives, the RqMiblic, without any impediment, wQl be able 
to contract, and will be in more clear, more de6ni(c, and more 
advantageous possession both legally and materially." The 
coaunitltc comidercd a tax year cxten&ton of the franchiM, 
gianted in 1900, of questionable validity-' \eilhcr bouse acted 
on the bill or on the report. Congress adjourned October 31, 
"903. 

Throu^out, the Cokmbian pnas took the attitude that a 
powerful nation was seeking (or kIA^ motives to lake advan- 
tage of ■ weaker one. "El Como Nadonal " on May ti, 1903, 
(arTi«l a long article by Semior Pou y Sola in which he 
prophesied the rejection of the treaty and concluded: "The in- 
sult, however, which Rerran has cast upon the Colombian name 
will nr\'er be wiped out The pUlow* would be a small punish- 
mcni for criminals of this claa». " Dr. Nova Zerda, a prominent 
Bogota lawyer, pufaHsbcd a statement that under the Hay- 
Henan Treaty the United States would reap during the first 
bandml yean a tut pfofit front the canal of $1,186,537,377. 
Ad EogUilimaD, J. T. Ford, consulting en^neer lo the Colom- 
biui fovenunoit, published a reply mlh the cooclasoo that if 
Colombia ihould attempt to boikl the canal herseK she would 
sqOct a deficit atmually of (1.540,187.* Probably the only 
Cokmbian to write a defense oi the treaty in the newspapers was 
Emique Cdrtec tn nspacat he was acciunl of being in the 
wndce of (he Coloiwii of the North; and Ford was accused of 
wutiog to obtain payncnt of the daims of cnrnpanies in which 
he was inlerested.* The pras advocated with ^iparenl unan- 
imity that the United States was abundantly able and would 
gjadly En the end pay a much larger sum than that stipulated. 
And if the United States refused, sooic other coantry wauU 
svsQ itseU of the goUen opportunity. 



15*^ "* 



•vai. nj. 



37> 



LEADLVG AMERICAN TREATIES 



With regard to affairs In the departmeDt of Panama, President 
Marroquin appointed Obaldia to the governorship, because 
Obaldia as the most popular man in Panama supported General 
Reyes for the presidency in the coming elections. Marroquin 
had settled on Reyes as his successor. The Senate entertained a 
resolution in which the appointment was considered "as a 
menace to the safety of the Republic." ' But the Minister of 
Foreign Relations replied that in case of insurrection in Panama 
the United States would be bound by the Treaty of 1846 "to 
supfwrt the Government. " * 

In the department of Panama despondency reigned. Had not 
haggling and intrigue at Bogota rubbed the Panamans of the 
canal route which belonged to them by nature? They were 
willing that Bogota should reap the heavy initial payment and 
the annuities. But lo have the prospect of one of the world's 
great commercial arteries pass from them with all that this 
prospect meant in growth of real estate values, increased trade, 
better sanitation, and closer contact with intellectual centers was 
enough to arouse revolution. The situation intensified the 
recollection of the unsatisfactory relations with Colombia in the 
past. How Panama had declared her independence from Spain 
va iSii and upon promises from New Granada had allied herself 
with that state; and the promises remained unfulfilled. How 
in 1830 Panama had resolved to ask for annexation to Great 
Britain but had been dissuaded by the aged patriot, Simon 
Bolivar. How in 1S40 she had dissolved all coiwcction with 
Colombia and had established her own constitution. How again 
upon representations from Bogota in 1843 she united with Men' 
Granada only to fmd all promises faltadous. Revolution and 
oppression contioueil to succeed each other through the century 
until the refusal at Bogou to ratify the Hay-Herran TVeaty 
appeared to shatter all Imnds of union.' 

The Panama patriots had organized and were maintaining a 
Junta in New York with M. Undo and Dr. Amador at the betd. 

*Fot«^ Rcktions, igoj, iQj. 
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Tbiey articuUted well with W. N. Cromwell, ooudscI for the New 
Panama Canal Company, and with Philippe Bunau-Varilla. an 
ubiquitous Frenchman, who had served as chief engineer on the 
isthmus for the original Panama Canal Company. Bunau- 
VarQla gatliered snatches of information in Parli, Panama, New 
Vorit, and Washington and wove these together so that he could 
estimate accurately how, in case of a revolt at Panama, the 
officials of tlic Panama tailroed would act, what Colombia would 
do, and what action the United States would take. How he was 
able to watch and to assist in the coOrdirution of the various 
forces Bunau-Varilla has told in hb book, " Panama, the Crea- 
tion, Destruction, and Resurrection." 

In 18S5 Btmau-Varilla had witnessed an insurrection in Pan- 
ama. The rebels c^turcd the terminal cities and ihcy burned 
Colon to the ground under the e>'cs of Commander Kane of the 
United States war vessel "Galena." Rear Admiral Jouett 
ordcRd a court of im)uii>' to investigate Kane's action. Jouett 
hndcd tioopa (or the fuotection of communicatioos and forbade 
the ColomUu troops from Buenaventura to disembark. Bunuu- 
VariUk immncd that the Urutcd States would take similar action 
under dmUar droimstance* again. It became his purpose to 
promote a revohitioi) stnng cnoo^ to establish independence.' 
_ ^r. Amador had come bom Panama with the notion that 
r Hay would extoKl open arms to reodve him, wouU 
f negotiate a titaty, and advance liberal funds. Amador 
3 then settle down aa the minister of Panama b Washington 
and watch the American navy protect his countrymen. Instead, 
he found that the doors to the office of the Secretary of State 
would !x>t opea for hira. No ooe would lend him or his cause 
money. And the chances br an Indtpcndcnt Panama appeared 
hopdess. 

Bunau-VariUa found Amador ready to grasp any straw at hope. 
Buanu-Varilla submitted to him a program of military opera- 
lions, a draft of a declaratioa o( independence, an outline of a 
constitutioQ, and a flag designed by Mme. Bunau-Varilla. He 
knew well that all of ihne projects would be modified bnl be 
■ BoBAU-VuflU, PuuBia, etc, JS5. 




374 



LEADING AMERICAN TREATIES 



knew also that the people of Central America were quicker at 
modifymg than at creating. A secret code for telegraphic 
communication was arranged. Bunau-Varilla announced boldly 
that as the best qualified man he would assume for himself the 
post of minister for the new republic in Washington. FinaUy, he 
agreed to lend $100,000 from his own private funds to the cause 
of Panama.' He gave Amador until November 3, 1903, to accom- 
plish the independence of Panama. Dr. Amador sailed from New 
York on October 20, 1903, and landed at Colon seven days later. 

On October 12 Bunau-Varilla read in the New York Evening 
Post that the cruisers "Marblehead" and "Mohican" had de- 
parted from San Francisco for a cruise in southern waters. 
On October 35 he read in the New York Sun that the cruistrr 
"Dixie" had sailed from Philadelphia under sealed orders, carry- 
ing with her 400 marines. On October 16 he read with joy a news 
dispatch that General Tovar with his troops, who had expected 
to leave Barranquillfl for Panama shortly, might not do so unlU 
early in November. On October 38 the New York Times 
published that the "Dixie" had arrived at Guantanamo and in 
case of revolution in Panama would be sent to Colon. Another 
news dispatch informed him that the cruiser " Nashville" lay at 
Kingston, five hundred miles from Colon. His friends asked 
"What is going to happen in Panama?" He told them to mil 
lor November 3. 

Bunau-Varilla went to Washington and called on his friend, 
Francis B. Loomis, &rst assistant secretary of state. He re- 
viewed the revolt in Panama of April, 1S85. the destruction of 
Colon, and the part taken by Commander Kane. "Tomorrow," 
be concluded, "a similar disaster will be imputed to President 
Roosevelt for not ha\-ing taken the slightest preventive measure. 
He will not have sent even a little cruiser. " On the next day. 
October 30, Loomis assured him: "The situation is really fraught 
with peril for the town of Colon. It would be deplorable if the 
catastrophe of 1S85 were to be renewed today. U you have any 
news please communicate it tome."* 

■ Buiwu-VariUa, Puaina, JM-J16. 
■Dnd., isa. 
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Bmnu-VariDa hid no news. But on the way to New York he 
stepped off at B&ltlmore and cabled Amador that in two and one- 
half days a United States war vessel would l^)pcaJ' in Colon.' 
The New York Times confinned his prediction the next raonung, 
"Kingston, Jamaica, October 31. The Amcriaut cruiser 'Nash- 
ville' left thb morning with scsM ordcrt. Her destination is be- 
lieved to be Colombia. " Hie "Nashville" reached Colon on the 
evening of November 3. 

On the morning ol Noven^icr 3 General Tovar arrived quietly 
in the same port with about 500 Colombian soldien. He and his 
staS took the train for Panama, leaving the troops to come later 
under the command of Colonel Torres. At ii o'clock General 
Huertas, the tnisted mgenl of Amador, met General Tovai at the 
station in Panama and extended evTry courtesy. General Tovar 
asked to be conducted to the fortificatioos. Hucrtaa expostu* 
lated that they stood tn full dress unifonn, that it was hot, that 
the hour for the siesta had amvtd. and that after they had rested 
and gotten into their fatigue unifonns he would be glad !n the 
cool of the day to conduct them through the forti&:ations. 

Toward the middle of the afternoon General Tovar mlLt«d 
that hb troops had not arrived at the appointed hour and sus- 
pected a plot. He ordered that the local troops be mustered, 
placed at his dispooal, and that he and hb staff be conducted to 
the battenea on the sea wall. General Huertas assented readily. 
Heeding an urgent "Do it now" from Amador, he ordered out 
the troops with rifles loaded. When Tovar and hb staff 
approached the troops leveled their rifles at them. General 
Huertas placed hb own commanding oAcef and staff under airest 
and marched them off to police headquarters. In order not to 
place Goverooc OfaaMb between hb honor and hb duty, he. too, 
wia jiliiul tinder formal arrest. 

TIm iuargents expected the three Colombian gunboats in the 
harfaar to Join the m . The "Bogota," Martinez o omm a n di n g, 
KDt word that if the generals were not released by 10 o'clock that 
evening, be would bombard the city. He did Are three ibetts, 
one of whkh killed a Chinese coolie, the only bloodshed of the 
tt-Vidlii, Puaas, u^ 
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revolution. The "Bogota" steamed away and the other two 
gunboats hoisted the Panama fl^. 

At Colon Colonel Torres had camped with the troops in the 
streeL The superintendent of the railroad had refused to 
provide a special train for Ihem unless the governor of Panama 
should so order. The telephone and telegraph to Panama failed 
to work. On November 4 Torres received the news that 
General Tovar and staff had been imprisoned. He immediately 
threatened to seize the railroad and to kill every American in 
Colon. The railway officials appealed to Commander Hubbard 
of the "Nashville" for protection under the Treaty of 1846; and 
be landed promptly fifty men and directed the railway superin- 
tendent to refuse transportation to the troops of either party. 
Thereupon, Colonel Torres decided not to march to Colon or to 
remain and subdue the insurgents but to await offers that would 
make it worth while for him to leave. The Panamans offered 
$8000 in gold if he would go. He accepted. On November 5, 
IQ03, he, his men, and their wives embarked on the English 
steamer "Orinoco. " ' General To^'ar and his staff were offered 
their freedom on condition they would leave the eountiy. 
They accepted gladly. 

The municipal council of Panama met on November 4, 1903, 
discussed the trend of events, adopted a declaration of independ- 
ence, and placed an executive board of three in charge of the 
temporary govemmenL The provisional government notified 
the American vice consul-general, Felix Ehrman, of their action, 
and he reported to the Secretary of State. On November 6, Hay 
sent a message authorizing Ehrman, if he felt satisfied that a 
de facto government had been established, to oiter into relations 
with it Hay had announced his intention to Colombia to do so 
theday before. On November 13, 1903, President Roosevelt re- 
ceived Bunau-Varilla as the minister of Panama, and by that act 
Panama became a member of the society of nations. Before the 
end of the month France, China, Austria-Hungary, and Germany 
had recognized her independence; and before the end of the yew 
Dciunark, Russia, Sweden and Norway, Belgium, Nicangua, 
> FonigB ReUlioiu, ivn, tbS, 169- 
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Peru, Cuba. Great Briiain, Italy, Japan, Costa Rica, and 
Switzerlanil hud likrwUe done so.' 

Colombia sent her most distinguiahtxi citizen, Gcn<rnil RofaeJ 
Reyes, to conciliate Panama; but Panama would not permit him 
to land. In accordance with instnictiuos Reyes proceeded to the 
United State* and arrived in Washington, November 18, 190J. 
He pleaded that in refusing to ratify the Hay-Herran Treaty the 
Colombian Congress had exercised a constilutianal right similar 
to that of the Amcricui Senate. Second, that the United States 
had been premature in iLs recognition of Panama. Third, that 
the American cruiser had, as leputiUiIe American oew^iapen 
stated, come to the isthmu* for the exprcM purpow of assist in g 
the handful of revoluttoniats. Fourth, that after November 18, 
1903, the UrUted States had refused Colombia the right to land 
tnwpe to Paiuuna for the purpose of reestablishing order. Fifth, 
that bytbe Treaty of 1846 the United States had bound itself to 
guarantee the perfect neutrality of the isthmus which held in the 
case of domestic insurrection as well as fotcign btvaston. Sixth, 
that the United States would not have rccogniaed Panama had 
itot that slate afforded the best route for a canal. And sevcntb, 
that by the Treaty of 1846 cadi party bad agreed that in case of 
injury, the suffering party should not authorise acts o( reprittl 
or declare war until that party had hid before the other a state- 
ment of grievances, whkh Reyes was now doing. He closed his 
appeal with the request that all claims connected with the events 
in Pmama iboukl be submitted to the Hague tribunal for 
aitutratko.* 

Secretary Hay replied that the indepcndeitce of Panama was 
an aoooaplabed fact, recognized by the governments al srvnv- 
teen powes, which could leax'c 00 doubt as to the public i^Mnion 
o( the world 00 the propriety ol recognizing Panama. The 
mateiiUa in "reputable American newspapers" could baldly 
fumiab an adequate source (or diplomatic argument much ksa 
far giavB acciHa tkot. Hay denied the charge that the American 
fovermnoU or aay w^ xi n ribl e member of it had held Inter* 
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course official or unofficial with the ^ents of revolution in 
Colombia. The United States took the same precaution in 
November, 1903, to safeguard the transit route under the Treaty 
of 1846 that it did in tooi and 1901 and on numerous previous 
occasions. Colombia understood jwrfectly what the interpreta- 
tion of the treaty and the practice of the United States had been. 
Hay noted that this guaranty of neutrality necessarily followed 
the isthmus, hence Panama had succeeded to the protection. 
He recognized that the interests of the United Stales had been at 
stake, that Panama stood for those interests and that Colombia 
opposed them. "Compelled to choose between these two alter- 
natives, the government of the United States, in no wise reEpon- 
sible for the situation that had arisen, did not hesitate. It 
recognized the independence of the Republic of Panama, and 
upon its judgment and action in the emergency the powers of the 
world have set the seal of their approval. " The question of the 
recognition of a new state was one of jralicy, purely political, 
one which nations with the most adx'anced ideas of international 
arbitration had not proposed to deal with by that process, for the 
question did not fall within the domain of judicial dedsioQ. But 
if there should be questions of a legal nature between Colombia 
and Panama, sucb as delimitation of boundaries, apportionment 
of pectmiary liabilities, and the government of Colombia should 
90 desire, the United States would gladly exercise its good offices 
in bringing such questions to the attention of Panama.' 

During the early part of Reyes" administration as President, 
1Q05 and 1906, a revolutionary movement in favor of joining 
Panama developed in the rich provinces of Cauca on the 
Atlantic, Bolivar on the Pacific, and Antioquia between. This 
danger led Reyes to urge a definite settlement of questions relat- 
ing to the use of the canal with the United States and of outstand- 
ing questions with Panama.' The Minister for Foreign Afiain 
announced that Colombia waived the demands for money in- 
dcmaity and arbitration.* 

■Sea. Doc 474, bi Cong., i Sea., 401. 
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Ob hb tt^ to South AoMriot b 1906 S«cret»iy Root met it 
Cartacena, Sqjtember 14, tlie Miiuftter of Fordgn AfFura, 
Vuqaei Cobo. Cobo prapoaed that a new treaty be negotiated 
to replace that of 1846. By thu treaty Colombia should haw 
the free use of (he canal for ber public veaaelt, troops, and war 
material even in time of war with another country. Coloaibian 
products should be admitted to the canal zone on the same tenna 
as American products. Her malls should enjoy the same rij^t of 
free pnssage thn>uxh the canal as Amcfkan maQa. ColomblaB 
products passing over the isthmian railway should pay aaly a 
small duty: wherea.4 her waaait conveyed from one coast to the 
other should pay freight only. Root assented to these proposi- 
tions with the uoderstawfiag that Great Britain be asked 
whether she had any objections under the Hay-Pauncefote 
Treaty. Cobo then aaked for a preferential tariff In the United 
States 00 Colnnbiao sugar and molasses. Root felt that this 
point would be rejected by the Senate and might endanger the 
whole treaty. Gibo aaked that the Doited Sutn iotrrpose its 
good offices between Colombia and Panama in the ncKotiation of 
ft treaty by which Panaou abookl assume her prc^mrtloo at 
Colombia's foreign debt as it stood oo November 3, 1903, 
and by which Panama sboukl accord special customs privi- 
leges to CotombJan prodncts. Moreow, Panama should 
ropcct the boundasy to be fiaed b the treaty. Root sv 
•cntnL These tr^Mrttte tvBktiea were to be negotiated in 
WasUi«loa.> 

The subsequent negottatiaaa were oaoductcd by Cones for 
Cotombia, who attempted to saddle on Panama cUim« f>ir the 
sdnra and sale of the Panama railway and canal works, the cx- 
{MBSet in the atbitratkai of the boundary with Costa Rica, a 
■ban of the tatcfiar debt as well as her proportional share of the 
foreign ddiC Secretary Root conferred with Obaldia, the 
Fuama Rfatamtalivr, and obtained from Cdombia a redoc- 
tioDa(lMrdalmsta$3,ooo,oooi the payment of which the United 
States agreed to guarantee. Panama agreed to ^-c up alt claim 
to the ifaaKt of Colombta in the New Panama Canal Company. 
>Sc». Doc 4T4. 6j CoOB^ j Scm., i^, i^i. 
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Tlie United States stipulated with Panama that the annual 
payments of $350,000 shoi;]d begin in 1908 instead of 1Q13 as 
provided by the Hay-Bunau-Varilla Treaty; and Panama agreed 
to assign ten of these annual payments, 190S to 1917, to Colom- 
bia. Both parties agreed that neither would admit to its nation- 
ality any part of the territory of the other which might break 
away by force. Cortes and Obaldia agreed, nith Root's media- 
tion, upon the boundary except for the region of Jurado which 
should be submitted to arbitration.' 

The treaty between the United States and Colombia contained 
substantially the items agreed upon in the conference between 
Root and Cobo in Cartagena in September, IQ06, with the addi- 
tion that ships using the canal might in distress seek refuge in 
Colombian ports and enjoy exemption from anchorage and ton- 
nage dues.* The treaty between the United States and Panama 
contained various agreements relating to boundaries of the 
canal zone, the water supply of the city of Panama, the arbitra- 
tion of disputes, and to navigation and commerce. All three <rf 
the treaties contained the provision that they should become 
operative only upon the simultaneous exchange of ratiBcaiions 
in Washington.' - The treaties bore the same date, January 9, 
1909. 

Panama ratified her treaty with Colombia on January 30 and 
the treaty with the United States on January 31, 1909. The 
United States Senate approved the treatj' with Colombia on Feb- 
niary 34 and the treaty with Panama on March 3, 1909. In 
Colombia President Reyes summoned Congress to meet on Feb- 
ruary 32, 1909. Congress met and the opponents of the admin- 
istration charged Reyes with strangling the freedom of speech 
and of the press. Thcj* refased to allow the rt^on of Jurado to 
remain a subject for arbitration and they asked for an election of 
a new Congress to pass upon the treaties. The people of Bogota 
indulged in anii-Rcyes riots and wrecked Cobo's house, with the 
result that Rr>-es declared a state of stege. Under the c 

'Sea 474. Doc 63 Codj., i Sen., jm. 
■Ibid., 318. 
•lUd., 315. 
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s Rryes could do and did nothing to obtain the ntificatioo 
o( the trealie*.' 

Uodauotrd by \-arious vicissitudes at home and in Washington 
Colombia renewed her requesta b» an arbitnlioo treaty durinjt 
iQioand 1911.' Secretary Knox reftised to permit the arbitra- 
tioo of the political acU of the United SUtcs and suggested that 
Colombia might remove all exiiting disputes by rati^^ the 
donnuit tripartite treaties. Colombia refused. Knox proposed 
that Colombia grant an opttui on the Atrato route and receive 
a consideration of $10,000,000 from the United Stmte». Colom- 
bia vrould not listen and decided to wait for the terms which the 
Wilson administration might concede.' 

The Colombian ministeT renewed the request for arbitration as 
soon as Bryan had been installed as Secretary of State.* In 
reply Bryan asked for a poatpooement of the question of arbitra- 
tion in the hope that direct negotiations might ftccom]ili»h the 
desired rcsulL On September 39, 1913, be instructed ihc Amrr- 
ican ministrr at Bogota, Thaddnn TbomKui, to offer $30,000,000 
in full scttiemrnt of all claims that Colombia might have upon 
the United Statnt and upon Panama.' 

In return, Thomson forwarded to Bryan a draft of a treaty 
drawn by Dr. Prandsco Umitia, Minister of Foreign ASairs, by 
which the United Suta cooccded to Colombia all of the rights 
granted by Root in his conference with Cobo in C&rtagena, 
T 34, 1906. By the Unutia draft Colombia assumed no 
IS wbat9oe\-eT. Horov-ct, the United States should fiay 
an indemnity erf $50,000,000 and express regrets tor whatc\-cr bad 
occunvd on the isthmus in 190.). Thomsoo eipresaed a personal 
plea for aoceptancc of the word " nvrti. " * Cblomtria claimed 
the completely free use of the canal for her wax vcaaeb, troops; 
and munitioos and for her co ast w is e trade. The boundary with 
a should be fixed at the seventy-ninth longitude and the 
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United States agreed to use its good offices for the establishment 
of diplomatic relations and the adjustment of pecuniafy ques- 
tions between Panama and Colombia. 

Three significant changes appeared in the final draft. The 
boundary with Panama was left as provided in the tripartite 
treaties with the stipulation that Colombia should have the 
region of Jurado. The amount of the indemnity was reduced to 
$35,000,000, "gold, United States money. " And the expressioo 
of regret was made to read, "The Government of the United 
States of America, wishing to put at rest all controversies and 
diSercnces with the Republic of Colombia arising out of the 
events from which the present situation on the Isthmus (rf Pan- 
ama resulted, expresses, in its own name and in the name of the 
people of the United States, sincere regret that anything should 
have occurred to interrupt or to mar the relations of cordial 
friendship tliat had so long subsisted between the two nations." ' 
The document carried the date of April 6, 1914. President 
Wilson submitted it to the Senate on June 16, 1914. That body 
took no action during the succeeding six years. 

Why should the United States pay $25,000,000? Had any 
right of Colombia under international law been violated? John 
Hay, Elihu Root, and Philander C. Knox maintained that no 
such right had been affected in the least. Nowhere in the 
diplomatic correspondence available do the representatives of 
Colombia show that such a right had been infringed upon. Wil- 
liam Jennings Bryan did not specify such a l^al ri^l. He 
did mention that Colombia had suffered losses. It may 
have been that the Wilson administration felt that althou^ 
the attitude of the Roosevelt administration had been strictly 
and legally correct a moral advantage might be gained by 
handing over $15,000,000 as a present to Colombia in order to 
pacify her. 

But why should the United States express "sincere regret?" 

Could the United States under the principles of intematiocial l4w 

or under a reasonable inter^iretation of the Treaty of 1&46 ban 

acted otherwise than it did? Or could the United States mtder 

< Sen. Ex. Doc. H.. 6j Cook., 1 Stm., x. 
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R IdKb conception o( inlcmatMHul morality and the pr og wa of 
dviUation hii\-c acted othenrue than K did? 

Aftrr thr ncgotiatioaa had been lying fallow for mvco years, 
Pmidcnt Hordinjc recommended to the Senate, March g, 1411, 
a favorable consideration of the treaty with revisions. The revi- 
sions made in the committee on iortiga rdatioiis struck out 
Article I, which proNided for the eiprcssion of sincere rrRn-l by 
the govemroent and people of the United States. The ri^ht of 
Colombia to use the canal for the transportation of troops. 
iBKtcrtKls and sh^ of war, without paying may chaiKcs to the 
United States was made to apply only when Colombia miuinrd 
at peace. As originally drafted this right ^>ptiod "even in case 
of war between Cdombia and another country, " which would 
have made the United Sutes an aify of Colombia. With these 
tvro revisions and a few minor one* the Senate advised, AprO m, 
1911, the ratification of the treaty. The United States thereby 
seized the ofiijortunity of Riving Colombia $15,000,000 in order 
to Rmi>\-r all distrust and to bring &boul friendly relatioiu be- 
tween Colombia and Panama. 

Id order to complelc this dtiptcr a digest of the Hay-Bunm- 
Varilla Treaty should be induded- Bunau-VariUa hsd beat 
received as the minister of Panama by President Roosevelt oo 
November 13, 1905. 'I>m> days later Seovtary Hay sent him a 
draft of a tnmty corresponding almost identically with the Hay* 
Hcrran lYea^. to make certain of obtaining tlie prxiB^ ap- 
pnnl by the Sentte Bunau-VariUa deemed it wise to make sane 
additional concesrions to the United Sutes and to obtain 
adequate protection for Panama. He recast the doc um ent At 
a hmcbeoa on NovtmlMr tS, 1903, Hay dtscwaed the merits of 
the two drafts with the most influential Republiaw senaton. 
That aftemooQ Hay asked Btuau-Variila to call at his house at 
■ii o'dock. Bunsu-VariDa ooaipUed. " I have requested you, " 
said Hay, " to be so good as to keep this appointment in order to 
sign, if it is agreeable to Ytxir ExceOency, the Treaty which will 
pcnnit the oonstructioo of the intcroceaok: canal. " 

"I am at the orders of Your ExceUeacy," replied Bunau- 
Varilla. "to sign either of the two piofects vriUch, m Your 
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Article XVUI recognized Uie Hay-Paimccforte Treaty, 

Article XDC gave Panama tlie free use at all times of the 
canal for lrans[X)rting her vessels, troops, and munitions of war. 

By Article XX Panama ^reed to cancel or modify in 
accordance with the present treaty any existing treaty which 
might impose conflicting obligations. 

By Article XXI Panama gave her pledge that all the conces- 
sions granted to the United States stood free from any anterior 
debt or lien of any kind. 

By Article XXII Panama renounced all participation in 
the future earnings of the canal to which she might be entitled 
by the Wyse contract, owned by the New Panama Canal Com- 
pany, or by the concessions to the Panama Railroad Company. 

By Article XXIII Panama permitted the United States to for- 
tify the canal. 

By Article XXIV Panama agreed that no change in her 
government, laws, or treaties, or even her absorption in another 
State should affect the rights granted to the United Slates. 

By Article XXV Panama agreed to lease or sell coaling stations 
neccssar>' for the protection of the canal to the United States. 

Article XXVI provided for the exchange of ratifications in 
Washington at the earliest date possible.' 

John Hay and Philippe Bunau-Varilla signed the treaty on 
November i8, 1903, two years to a day after the signing of the 
Hay-Paunceforte Treaty. The Senate advised ratification on 
February 23, 1Q04. President Roosevelt ratified on February 
35. On the next day the ratifications were exchanged and the 
tieaty proclaimed. 

On August 15, 1914, the canal was opened to commercial 
traffic. And today the prospects are that in order to accommo- 
date future intercourse the canal will have to be enlarged or 
another canal will need to be constructed. 

■MaUoy, Tnalm, O.: 1349. 
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